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Current Copics. 

The Supreme Court of Washington State 
hag sustained a reversion clause in a deed, 
which provides that in case of the sale of in- 
toxicating liquors on the premises, the prop- 
erty should revert to the donors. The case 
came up from Clarkston, Wash., where the 
Lewiston Water & Power Company place in 
their warranty deeds a clause to the effect 
that if at any time a saloon, barroom or 
brewery should be maintained on any lot, it 
should revert to the donors. The court has 
held this clause valid. The principal grounds 
for contention by appellants were: (1) That 
no demand was made for the property prior 
to the commencement of the action, and (2) 
waiver by respondent through a newspaper 
interview given by the president of the re- 
spondent company, to the effect that the re- 
vision clause in the deeds would be waived 
when the town for which the property was 
donated became incorporated. 


The recent opinion of the Supreme Court 
of the United States in John W. Haddock 
vs. Harriet Haddock, which we shall take 
occasion to publish in full in the next issue 
of the Albany Law Journal, is of far-reach- 
ing importance. It was held that “ a divorce 
granted to a plaintiff lawfully domiciled 
‘within a State as against a defendant domi- 
ciled in another State, who has been served 
by publication or letter only, is not required 
to be recognized as valid outside of the State 
in which it was granted, under the full 








faith and credit clause of the Federal Con- 
stitution.” The case was a divorce proceed- 
ing instituted in the courts of New York in 
favor of the woman. The Haddocks were 
married in 1868 and the husband claims to 
have been an unwilling participant in the 
ceremony; that, in fact, he left her imme 
diately after the marriage rites had been per- 
formed, and during all the time that has in- 
tervened since, has seen her only three times. 
In 1881 he procured a divorce in the State 
of Connecticut, where he then resided, and 
in 1882 was married there to another woman. 
The New York Supreme Court held the sec- 
ond marriage ceremony to be illegal, decreed 
the first wife to be the legal wife, and di- 
rected Haddock to pay her an annuity of 
$780. That finding has now been sustained 
by the Supreme Court of the United States, 
which holds that Mrs. Haddock was without 
the jurisdiction of the Connecticut court. 
Justice White, in deciding the case, laid 
down the general principle that a State in 
which only one party to a divorce proceeding 
resides, has no right to dissolve a marriage 
tie which all other States must respect. Jus- 
tices Harlan, Brewer and Brown united in a 
dissenting opinion, which was delivered by 
Justice Brown. They took the position that 
the Connecticut divorce proceeding was regu- 
lar, and is entitled to due credence in other 
States. 

Justice Brown declared that the court had 
taken a backward step in this decision. 

Justice Holmes also dissented from the 
decision of the court, but delivered an inde- 
pendent opinion. He said the result of the 
decision would be to illegitimatize many 
children, but added that he would not go so 
far as to predict that civilization would come 
to an end whatever the conclusion in the 
case. 

Stating the Federal question to be that as 
to whether the Constitution of the United 
States had been violated by the New York 
court in failing to give due faith and credit 
to the degree of the Connecticut court grant- 
ing a divorce to Haddock, Justice White pro- 
ceeded at great length to show that such had 
not been the case. He reduced the case to 
the question: 
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“Whether to enforce in another jurisdiction the 
Connecticut decree would not be to enforce in one 
State a personal judgment rendered in another State 
against a defendant over whom the court of the 
State rendering the judgment had not acquired juris- 
diction.” 


He then laid down the proposition that: 


“Where the full faith and credit clause is in- 
voked to compel the enforcement in one State of a 
decree rendered in another, the question of the 
jurisdiction of the court by which the decree was 
rendered is open to inquiry,” adding that, “if there 
was no jurisdiction either of the subject matter or 
of the person of the defendant the courts of another 
State are not required to enforce such decree.” 


Justice White illustrated the effect of the 
success of the contention in behalf of Mr. 
Haddock, and then said: 

“ Under the rule contended for it would follow that 
the States whose laws were the most lax as to length 
of residence required for domicile as to causes for 
divorce, and to speed of procedure concerning divorce, 
would in effect dominate all other States. * * * 

“To preserve the lawful authority of all the 
States over marriage, it is essential to decide that 
all the States have such authority only at the suf- 
ferance of the other States.” 


He declared, in conclusion: 


“Thus in its ultimate aspect the proposition relied 
on reduces itself to this, either that the settled law of 
most of the States of the Union as to divorce decrees 
rendered in one State where the court had juris- 
diction only of the plaintiff must be held to be in- 
valid, or that an important provision of the Consti- 
tution of the United States must be shorn of its 
rightful meaning.” 


He therefore concluded that the action of 
the New York court was not in violation of 
the Constitution. 

The far-reaching effect of this decision is 
seen in the fact, or allegation that, according 
to the most reliable estimates, in New York 
county alone fully 2,000 marriage contracts 
are affected by it. Property rights as well 
as the personal comfort of many women and 
children are involved. It appears from the 
very exhaustive opinions in the case, that the 
only States in which it is held that a party 
domiciled in another State may not obtain a 
divorce there by constructive service are New 
York, Pennsylvania and North and South 
Carolina. In this view, the results of the 
decision are not likely to prove as grave as 





by many have been supposed. In States 
which deny the validity of divorces, it would 
seem advisable to enact legislation dealing 


with the important question of legitimacy. ° 


Meanwhile it is the hope of many that this 
decision may be the entering wedge to a uni- 
form law of marriage and divorce. While 
undoubtedly the difficulties in the way of 
such an enactment are many, there would 
seem to be no reason for regarding them as 
insuperable. 


There would seem to be ample ground for 
the .allegation that we are governed entirely 
too much. Our statute books are not only 
overloaded, but the burden is being piled up 
with astonishing industry by the makers of 
our laws. It has been figured out that the 
British Parliament, legislating for 42,000,- 
000 people, averages 46 general laws and 
246 local laws annually. The Albany Argus 
calculates that on our basis of productivity, 
Great Britain should produce 7,000 laws in- 
stead of only 292; while if New York were 
as sparing of legislation as Great Britain, on 
the basis of comparative population our an- 


nual statutes would not exceed 50, while as. 


a matter of fact they reach the total of 760. 
In a recent very valuable paper on the sub- 
ject, by Judge Alfred C. Coxe, published in 
a recent issue of the Columbia Law Review, 
the author cogently says: 

One of the excuses for the ceaseless tampering with 
our tax is that it is necessary to raise more 
revenue for the increaing expenses of the State. That 
they have increased is unfortunately too true. From 
$9,878,214 in 1881 they have grown to $26,467,678 
in 1904. This enormous increase is due in part to 
extravagance produced by bad legislation, and in 
part to bed legislation produced by extravagance. 
Sinecures have been created, expenses increased, new 
boards established and old ones enlarged, and it is 
openly asserted, and not® denied, that places have 
been created solely for the purpose of rewarding 
political favorites. 


Judge Coxe adds that the fault is not en- 
tirely with the legislators, for the opinion 
seems to be general among the people that 
the success or failure of a legislative session 
is to be measured according to the number of 
laws which are annually placed on the stat- 
ute books, ‘instead of considering solely the 
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question of quality, as should be the case. 
While it is true that in a “ new country like 
ours, more new laws are needed in propor- 
tion to population than in older settled lands, 
there is a limit to everything. Legislators 
should, first of all, divest themselves of the 
idea that their usefulness is proportioned to 
the number of laws they annually introduce 
and cause to be passed. One alert legislator 
may do more real good in stopping bad legis: 
lation and in perfecting what is passed, than 
in the introduction and enactment of a hun- 
dred statutes which have no raison d’ etre. 


Judge Martin T. McMahon, of the Court 
of General Sessions of the City of New 
York, who died recently rather suddenly, in 
the 68th year of his age, had been on the 
bench of that court for more than ten years, 
and had proved himself a capable, efficient 
and honorable public servant. His military 
record throughout the Civil war was highly 
creditable, and his service in this capacity 
was recognized by the award to him of a 
gold medal by Congress. Subsequently to 
the war he served in various civil capacities, 
National and State, always showing the same 
conscientious sense of duty in the discharge 
of his official obligations. Personally, he 
was one of the kindest of men, and in the 
trying work of judge of the General Sessions 
he always was extremely careful to investi- 
gate the circumstances surrounding the un- 
fortunate prisoners brought before him, and 
whenever it was possible, to deal with them 
with that merey which seasons justice. His 
loss will be widely felt and deeply deplored. 


The New York Court of Appeals has up- 
held the decision of the lower courts prohibit- 
ing sisters in religious garb from teaching in 
the publie schools. The decision was ren- 
dered in the ease of O’Connor against Hen- 
drick, sole trustee of the Lima, Livingston 
county, school district. The question arose 
on an appeal in an action begun by Nora 
O’Connor and Elizabeth Dowd, members of 
the Order of St. Joseph, of the Roman Cath- 
clic church, to require Patrick Hendrick, 
school trustee of school district No. 9, town 





of Lima, to pay them money due as teachers 
in a public school of that district during a 
part of a school year. 

Superintendent Skinner, of the former 
State department of public instruction, in 
that year ordered the trustees to require the 
teachers to discard their garb or terminate 
their contracts. They refused to comply 
with the order, and further payment of sal- 
ary was refused. Suit followed, and they 
were awarded the moneys due them up to the 
time of the receipt of the order. The con- 
tention of the plaintiffs was that they held a 
valid contract. Hendrick’s defense was the 
order of the superintendent. 


The New York Court of Appeals has 
unanimously sustained the constitutionality 
of the socalled Stock Transfer Tax Law. 
The opinion was written by Judge Vann, 
and is concurred in by all the members of 
the court. Ag is well known the law imposes 
a tax on all sales or agreements to sell shares 
or certificates of stock at the rate of two 
cents on each $100 of face value, or fraction 
thereof. In answer to the objection that the 
classification made by selecting one kind of 
property and taxing the transfer of that only 
is contrary to the Constitution of the State, 
the court says: 

“ All taxation is arbitrary, for it compels the cit- 
izen to give up a part of his property; it is generally 
discriminating, for otherwise everything would be 
taxed, which has never yet been done, and there 
would be no exemption on account of education, 
charity or religion, and frequently it is unreason- 


able, but that does not make it unconstitutional, even 
if the result is double taxation. 


The opinion then goes on to show that 
there is no discrimination in the tax itself, 
saying: 

“ The tax in question is not imposed upon property, 
but on the transfer of a certain class of property, 
extensively bought and sold throughout the State. 
It does not discriminate between different kinds of 
stock, taxing the sale of some and leaving others 
untaxed, but treats all in the class alike. It is a 
large and comprehensive class, as is shown by the 
revenue produced, which amounts to $5,000,000 or 
$6,000,000 per annum. The sales affected are made 
chiefly for speculation, which may have influenced 





the Legislature in making the selection.” 
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As to the claim that the statute is invalid 
because it fixes the amount of the tax regard- 
less of the value of the certificates sold or of 
the sum for which they are sold, the court 
says: 

“The tax in question is an excise tax, which need 
not depend upon any principle of valuation, or on 
any notice to the taxpayer. It is not a direct tax, 
governed by the rule of appraisement, but an in- 
direct tax governed by the rule of uniformity.” 


The opinion discusses fully the contention 
that the tax in the case under consideration, 
being on the transfer of stock certificates 
issued by a foreign corporation and owned 
by a non-resident, is a tax on property with- 
out the jurisdiction of the State, and holds 
that the tax is not upon property, but upon 
the sale of property, which, having taken 
place in the State of New York, comes with- 
in the taxing power of the State. 

Judge Vann says: 

“By coming into the State they subjected them- 
selves to its laws and to its taxing power, so far 
as the making of such a contract is concerned. It 
is immaterial whether the contract is between resi- 
dents or non-residents, or between a resident and a 
non-resident, for if it is made within the State, it is 
subject to taxation by the State.” 


The court overruled the final objection 
that the statute violates the commerce clause 
of the Federal Constitution because it taxes 
the transfers of certificates of stock in a 
foreign corporation, when made by a non- 
resident in this State. The opinion holds 
that the property was within the State when 
transferred and that nothing was brought 
into or taken out of the State in order to 
make the exchange. 


It is the unanimous conclusion of the jul 
diciary committee of the Federal House of 
Representatives that there is no constitu- 
tional authority for Federal control of in- 
surance of State corporations other than rail- 
roads. The report was drafted by Chairman 
Jenkins. It collates all of the important 
court decisions on the questions involved, 
treats each exhaustively, and reduces the 
that insurance is not commerce, and second, 
whole problem to these two principles: First, 





that Congress cannot impair the police 
powers of the States. As to the latter prin- 
ciple, Mr. Jenkins says: “ It is a monstrous 
doctrine, subversive of our dual system of 
government, to even suggest, after the dis 
tribution of these great powers between the 
Federal government and the States, that the 
Federal government, created by the States, 
can take from the States the power they have 
always enjoyed and expressly reserved to 
them by the Constitution. Hamilton him- 
self never made such a claim.” The diffi- 
culty of adminstrative Federal regulation is 
emphasized as follows: 


“What can Congress act upon under its power to 
regulate interstate commerce? Congress cannot pre- 
vent the making of a contract of insurance between 
a company in New York and a resident of Oregon. 
After the contract is made, when will the power of 
Congress attach, and to what? The policy and: 
premium are not merchandise. As the power of 
Congress does not attach until the merchandise is 
in commercial transit, it could not become active 
until the policy and premium start on their journey 
and would terminate when the place of destination 1s 
reached, and the duty and power of Congress would 
be to protect both in transit, and that is the limit 
of congressional power. This act of transportation 
does not enable the federal power to reach the cor- 
porations, and as the federal power would not know 
when or how the policy or premium were to be 
transported and as it cannot annul the contract it 
would have to be made a criminal offense, and an 
American citizen would have to be convicted of crime 
for making provision for his family.” 


Notwithstanding this apparently unanswer- 
able argument, President Roosevelt has come 
out flatly in favor of Federal regulation in a 
late message to Congress, in which he recom- 
mends and urges the passage of a bill intro- 
duced by Representative Ames, of Massa- 
chusetts, which provides for the establish- 
ment of an insurance bureau in the depart- 
ment of commerce and labor, and the ap- 
pointment of a commissioner who is re- 
quired at least once in three years to examine 
all companies doing business in the District 
of Columbia. It is the opinion of some of 
the ablest lawyers and students of the Con- 
stitution that the Federal government is 
without the power to regulate the insurance 
business, however desirable such regulation 
may seem to many. 
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Use by Divorced Woman of Former Husband’s 
7 Name. 

The- Yale Law Journal for March, 1906, contains 
an article on Personal Names, by G. 8S. Arnold, Esq., 
which summarizes what law there is and calls atten- 
tion to the lack of law to regulate many phases of 
the subject. Among other things Mr, Arnold re- 
marks: 


“From what has preceded it is evident that, with- 
out statutes, any person may at will change his 
name. Indeed, the fact that in recent years two men 
—Grant and Cleveland—have been elected Presidents 
of the United States under Christian names other 
than those given them at baptism, confirms the uni- 
versal assent to the proposition. It is upheld in 
numberless cases.” 


The paper concludes as follows: 


“Aside from the question of direct pecuniary inter- 
est, however, which in most cases the policy of our 
laws protects, and consequently aside from the ques- 
tion of fraud—for fraud is the basis of the right of 
complaint—there is no remedy against a person who 
adopts the name of another. Abstractly this seems 
unjust, for there can be a no more valuable patrimony 
than a good name; it is, though outside the pale of 
commerce, one of the most prized attributes of man. 
The arbitrary adoption of a person’s name may cause 
him boundless annoyance, confusion and humilia- 
tion. 

Many examples of how this state of the law might 
cause indirect property loss and real mental suffer- 
ing are imaginable; occasionally they actually occur. 
Immediately after the Civil War the freedmen ap- 
propriated at wholesale the names of families in 
which they had formerly served, to the confusion of 
both individuals and the government, and to the con- 
sequent detriment of the original nameholders. An- 
other instance occurs where a husband obtains an 
absolute divorce from his wife. Nothing, it seems, 
can legally prevent her from continuing to use his 
name, though she thereafter becomes notorious 
through improper conduct. 

While it cannot be denied, however, that the re- 
fusal of the courts to recognize the rights of a name 
as such and their natural and consistent hesitation 
in pronouncing tke name property until its pecuniary 
value can be shown, result occasionally in great hard- 
ships, instances of such results are surprisingly rare. 
Theoretically incomplete, the law of names shows 
how most satisfactorily the common law and equity 
expand to meet all practical needs.” 


Having said this, the author says in a note: 


“In Blanc v. Blane (47 N. Y. S., 694) it is decided 
that a divorced woman may be enjoined from con- 
tinuing to use the name of a former husband, that 
prohibition having been part of the original judg- 
ment. Such a prohibition is here upheld as good by 





an argument which cites no authority and could not, 
we believe, be logically defended.” 

In our view to disapprove of the decision in Blane 
v. Blanc tends to discredit the contention that “the 
common law and equity expand to meet all practical 
needs.” It is little short of an outrage that a woman 
divorced for her own misconduct be privileged to vse 
her former husband’s name—Christian name, per- 
haps, as well as surname—in a public career as well 
as in social life. The positive law being concededly 
incomplete, it would seem a perfectly proper step to 
be taken by progressive equitable jurisprudence, as 
one of the provisions of a decree of divorce, to en- 
join the continued use of such name. It is sub- 
mitted that Judge Russell’s argument in Blanc v. 
Blanc is perfectly legitimate. He said in part: 


“ Courts have a right to regard her use of the name 
as of serious consequence to the innocent husband. 
There are higher rights flowing out of the marriage 
than the pecuniary part, as affecting either of the 
persons concerned. The unoffending party ought cer- 
tainly to have the privilege of preventing the claim 
directly made, or so urged upon the public as to de- 
ceive it, that the other is still the lawful spouse and 
still as the right to bear the name of that spouse. 
Such a husband may be affected in a pecuniary way. 
Out of the marital obligation comes the duty to pro- 
vide the necessaries for the wife; and while, after 
a decree of divorce, he may not be legally liable to 
persons from whom she purchases on his credit, yet 
others may be deceived, and they may be the losers, 
and he be subjected to annoying and vexatious liti- 
gations. And, if such unoffending party desires to 
remarry, the use by the former wife of his name 
might be a serious impediment-in gaining the con- 
sent of some worthy woman, who might not. want 
to be one of two women bearing the name of the hus- 
band.” Indeed, the dragging about of her husband’s 
name by a divorced woman might bring him into 
general contempt, and thus indirectly, as well as 
directly as above indicated, injure him pecuniarily. 

While there may be no precedents for Blanc v. 
Blanc, that decision may well become a precedent 
for the future—N. Y. Law Journal. 


20: 


The Corrupt Practices Act—The Nominating 
Machinery, and the Australian Ballot 
System of Massachusetts.* 

I presume I was not asked to speak on the broad 
subject of the advantages of such institutions as 
civil service reform, anti-corrupt practices acts and 
secret ballot laws, nor to explain how such legal 
mechanisms as make it easy to detect and punish 
fraud, and give honesty a fair chance, have a pro 
found influence upon political morality; but I am 








*Read at the twenty-ninth Annual Meeting of the 
N. Y. State Bar Association, held at Albany, January 
16 and 17, 1906. 
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given the dry topic of explaining some of the special 
features of the Massachusetts Election Laws which 
may be of interest to the citizens of New York. 

I shall touch briefly upon three subjects—the Cor- 
rupt Practices Act, the Nominating Machinery, and 
the Australian Ballot System of Massachusetts. 

The Massachusetts Corrupt Practices Act relies, 
for its restraining power, on publicity, and its en- 
forcement depends chiefly on official action, Not 
only candidates, but also party committees must, by 
the law, file. returns of election expenses in detail, 
and candidates must also file returns of expenses in- 
curred in their nomination. The officials relied upon 
to compel these returns are the Secretary of the 
Commonwealth and the Attorney-General in State 
elections, and City Clerks and District Attorneys 
in municipal elections. Under the law, every city 
and town party committee should register with the 
Secretary of State and City or Town Clerk, giving 
the names of officers, including the treasurers, thus 
furnishing official knowledge of their existence. 
The Secretary of the Commonwealth prints the bal- 
lots for State elections for use in all cities and 
towns, and the City Clerks print the ballots for mu- 
nicipal elections, and, therefore, the candidates are 
officially known, respectively, to the Secretary of the 
Commonwealth and the City Clerks who must bring 
to the attention of the Attorney-General or the Dis- 
trict Attorneys, as the case may be, all failures to 
file accounts as required, or any accounts remaining 
defective after a notice to cure deficiencies patent on 
their face. P 

A party committee making no expenditures over 
twenty dollars must, under the law, file a statement 
tu that effect, so that every committee ought to make 
a return of some kind, either an account or an afh- 
davit of no expenditures over twenty dollars. It was 
intended to apply the same principle to candidates, 
but by some accident this provision, which the Mas- 
sachusetts Election Laws League had inserted in its 
scheme, failed to become law. On «account of this 
omission the Attorney General has no means of know- 
ing officially, when a candidate has failed to file an 
account, whether it may not be because nothing was 
spent or contributed; therefore, he cannot, as the law 
now stands, prosecute a candidate on the mere failure 
to make a return, as he cannot know, without out- 
side evidence, whether there was any expenditure in 
fact. 

In the main, however, the law has brought many 
expenditures to light. In the State election of 1904 
about forty-five per cent. of the candidates returned 
accounts, and in 1905 about forty-nine per cent. As 
to party committees, there are supposed to be 353 
regular city and town committees of each party, In 
1904, 247 returned accounts of expenses, or seventy- 
nine more than the year before, and this last Novem- 
ber 278, an increase of thirty-one. The committees 
that have not complied have usually been from very 
small towns, and it is difficult for the Attorney- 





General to find the names of the delinquent party 
officers, especially as those committees have also failed 
to register. 

No report is made as to the total of the expendi- 
tures returned, but it runs up into the hundreds of 
thousands. For 1905 the Republican State Com- 
mittee showed an expenditure of over $81,000; the 
Democratic State Committee, receipts of $29,000; 
the Boston Democratic City Committee, over $6,000 
received and expended for the State election alone. 
The Democratic candidate for Lieutenant-Governor 
showed, in his personal account, over $23,000, of 
which $21,000 had been contributed to the State Com- 
mittee. The Republican candidate for Lieutenant- 
Governor showed an expenditure of $23,900, 

For the municipal election in Boston last Decem- 
ber, the accounts just filed disclose $42,500 spent by 
the committee of the Republican candidate for Mayor, 
$30,400 spent by the Democratic City Committee, 
$17,000 by the Good Government Association, and 
so on. 

The items in some.accounts reveal useless and 
demoralizing expenditures which should be pro 
hibited. 

The law fails in that some accounts are beyond 
doubt substantially false, though correct in form. 
The present law allows, unwisely, I have always con- 
tended, certain rather ill-defined “ personal expenses ” 
to be made without accountability, and, perhaps, 
salving their consciences with this clause, and call- 
ing all their expenditures “ personal expenses;” 
some candidates and committees have returned noth- 
ing spent for election purposes, when it is generally 
believed, on very good evidence, that small-sized 
“barrels” have been opened, or they have omitted 
from the account items of doubtful character. 

The great weakness of the law is that it is to 
nobody’s interest to go behind the face of the returns. 
The officials are not required to of themselves. The 
law provides that a candidate or any five voters 
may file affidavits, on which the Attorney-General 
must take action, or may go directly themselves to 
the courts and in civil proceedings compel an ac- 
counting. Ample provision is made so that no wit- 
ness is excused for fear of self-incrimination, and 
‘yet not once since the law has been passed have any 
five persons or any candidate been found who have 
taken any such onerous action. When the elections 
are over, and nothing can change the results, the 
general verdict is to let bygones be bygones, a 

Governor Guild, in his inaugural of January 3,, 
1906, has recommended a limitation of a total amount 
to be spent by any candidate, more stringent penalty 
and stricter enforcement of the law for those who 
fail to file election expenses, the voiding of an election 
where deliberate and serious violations of the act 
are proved against the successful candidate, and, 
finally, the absolute prohibition of contributions 
from corporations in campaigns, either for nomina- 
tion or election. 
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A minority of the Election Laws League, in which 
I am included, has always objected to tke clause 
allowing “ personal expenses ” without accountability, 
and all of the League has favored the substance of 
the British Act of 1883, disallowing certain kinds 
of expenditures providing for unseating of the suc- 
cessful candidate if he, personally, or through his 
responsible agents, commits any breach of the Act, 
or if any corrupt use of money has been made, even 
without his knowledge, sufficient, in the opinion of a 
court, to have changed the results of the election. 
Hitherto public opinion has not been educated up 
to that point, but this year we have great hopes that 
the experiences of the past, and the very defects of 
our present Massachusetts law, together with the 
disclosures it has compelled, have created a public 
desire for a thorough-going statute. The unseating 
of a successful candidate is, in our opinion, the one 
thing that will furnish the effective motive. This 
was the English experience, and ours confirms it, in 
so far at least that other motives hate failed, 

As to the nominating machinery, three systems 
exist in Massachusetts—the old-fashioned caucus, or 
primary, with certain regulations to secure honest 
proceedings, and two other systems, in each of which 
the ballots are printed at public expense, nomina- 
tions made for the caucus by petition, and the voting 
done under the Australian system. 

The first of these latter is called the separate 
caucus system, in which the caucuses for the differ- 
ent parties are held on different days, and the second, 
the Joint Primary Law of 1903, commonly called the 
Luce Law, in which the primaries for both parties 
are held at the same place, day and hour, and the 
voters receive the ballot of that party only to which 
they declare themselves to belong. Once being thus 
enrolled they cannot change their party for ninety 
days, thus preventing a change between the time of the 
State nominations for the November elections and 
the city nominations for the December elections. 

The Luce Law is made compulsory upon the city of 
Boston, and voluntary in the other cities and towns. 
For the first year, 1904, it was accepted outside of 
Boston by twenty-one cities out of thirty-two, and 
by one hundred and twenty-seven towns out of three 
hundred and twenty, or about three-eighths of all. 
The next year, 1905, it was in force only in eleven 
cities and in two towns, There seems to have been 
a popular dislike of public party enrollment; but in 
Boston, Cambridge and in other cities where it has 
been in force for two years it gives, in the main, gen- 
eral satisfaction. Certainly both kinds of caucuses 
under the Australian system are far more honestly 
and decently conducted than in the old days when 
the primaries were solely in party control, and the 
Joint Primary Law prevents packing the primaries 
of one party by the followers of the other, I think, 
however, we do not feel, in Massachusetts, that we 
have yet arrived at anything so perfect in the nomi- 





nating institutions that we should urge another State 
to copy our laws in full as they stand, 

In case of nominations for some offices, party con- 
ventions are abolished, and nominations direct by 
voters have been substituted. This plan of direct 
nominations now applies to the three Congressional 
Districts included in Boston, to the Governor’s Coun- 
cillors and State Senators in Boston and the rest of 
Suffolk county, and to all elective city officials 
throughout the State, excepting members of the 
School Committee of the city of Boston. © This sys 
tem has been in operation but two years. It is too 
early to pass judgment upon it, excepting to say that 
it works smoothly, gives general though not universal 
satisfaction to the voters, and avoids many of the 
objections of the convention system of nomination. 

It should be noted, however, that the recent cam- 
paign for direct nomination of mayoralty candidates 
in Boston, have for both parties proved arduous and 
expensive, This has caused the complaint that 
direct nominations more than ever shut out from 
high office the man of moderate means, who is un- 
willing to be under heavy pecuniary obligations to 
others. 

To come to the Massachusetts method of voting at 
elections under the Australian system, let me state 
that we believe the Massachusetts system secures the 
greatest freedom for the expression of public opinion 
and the most complete secrecy. 

I should say, in advance, that Massachusetts is not 
so native-born a State as many people suppose, nor 
does it stand so high educationally, Only forty-four 
out of 100 of our citizens are native born of native 
parents. Fifty-six in 100 are either foreign born or 
children of foreign born. As to illiteracy there are 
twenty-two other States or Territories, with less pro- 
portion of illiterates than Massachusetts, we standing 
twenty-third. We have, however, a reading and 
writing qualification for voters. But let m2 explain 
that that is far from meaning that every voter can 
pass a civil service examination for clerk or copyist. 
The writing test consists solely in writing one’s name. 
The spelling need not conform to the usual methods, 
and capital letters, such as are used in printing, will 
pass. The reading consists practically in a test on 
the first few words of the Massachusetts Constitu- 
tion, and, no matter in how stumbling and halting 
a manner the words may be spelled out, the candi- 
date passes, while in many cases there is strong rea 
son to believe that the first few words have been 
learned by heart. 

In addition to this, all those who were voters in 
1857 are free from any test at all. To be sure, there 
are not many such now, as they would have to be 
sixty-nine years of age or over; but in 1889, when 
the Ballot Law first went into effect, they were only 
fifty-three years of age and over. 

Under the Massachusetts system, as you doubtless 
know, all the candidates for the same office are 


mu: 
ind 
ties 
of 1 
vot 
ing 
of 
ing 
sys 


rat 
fro. 
of | 
mal 
hav 
hou 


Teg 
diff 
ven 
whe 
are 
ave 


pre 
boo 
mal 
che: 


firs 
tive 
fou: 
pos 
vot 
beg 
wer 
voti 
per 
Loy 
fact 
Lov 


Seve 





THE ALBANY LAW JOURNAL. 


105 








grouped together alphabetically on the ballot, with 
the party name or names after each candidate, and 
a citizen votes for an official in a group by placing a 
cross-mark opposite the name and party designation 
of the candidate he chooses. Specimen ballots printed 
on colored paper are posted in public places in the 
streets and also in the polling rooms, so that voters 
may examine them before receiving an official ballot. 

The chief objections urged against the Massachu- 
setts method are that it takes too long to mark the 
ballot; that it must cause delay in large precincts 
especially; that the less educated must be discour- 
aged and stay away from the polls, or, if they come, 
must make mistakes; that the system must favor 
independence to the extent of breaking up the par- 
ties; that there is a general falling off from the head 
of the ticket, because, as it is sometimes urged, the 
voters get tired and stop marking, that persons stand- 
ing first in the groups, with names nearer the head 
of the alphabet, have an advantage over those com- 
ing lower down, and that, generally speaking, the 
system is not popular. 

On all these points we have a good deal of accu- 
rate information. The average city precinct has 
from 400 to 700 or 800 registered male voters, a few 
of them having over 1,000, and some of those are in 
manufacturing districts, where most of the voters 
have to vote early in the morning or at the noon 
hour. There are eleven polling places in the State 
in which there are from 2,000 to upwards of 3,000 
registered voters in each, and yet there has been no 
difficulty in their all voting without delay or incon- 
venience. The actual time in marking a single bailot, 
when something like eighteen out of fifty-five names 
are marked, which is a good full State election, 
averages less than two minutes, while many people 
mark their ballots in less than one minute. In large 
precincts, by having a sufficient number of marking 
booths, the people at crowded hours deposit their 
marked ballots about as rapidly as they can pass the 
check-list officials, 

As to people being kept away from the polls, in the 
first four years it was found that more people by 
twenty per cent* voted for Governor than in the last 
four years under the old system. The cities are sup- 
posed to contain a larger proportion of illiterate 
voters than the towns, and yet in the three years 
beginning with 1889, when the Massachusetts Act 
went into effect, the percentage of registered voters 
voting in the twenty-five cities was greater than the 
percentage voting in the towns, while Holyoke, 
Lowell, Cambridge and Lawrence, all of them manu- 
facturing cities, stood the highest in 1889, In 1890, 
Lowell was the highest, with eighty-nine per cent; 
Lawrence, eighty-eight per cent; Fall River, eighty- 
seven per cent, and in 1891, Lowell, over ninety per 
cent; Cambridge, over ninety per cent, and Salem, 





*This is much more than the estimated per cent of 
gtowth of population in the same period. 





eighty-nine per cent. In the city elections in 1890,t 
Fall River voted over ninety-two per cent; Lowell, 
ninety per cent, and Lawrence, ninety per cent, and 
in 1891, Fall River again voted over ninety-two per 
cent; Lowell, ninety-one per cent, and Holyoke, ninety 
per cent. Again, taking the six wards in Boston, 
representing the least education and the greatest 
proportion of manual laborers, we find that the per- 
centage of registered voters voting in 1889, the first 
year the Massachusetts Law went into effect, was 
almost exactly the same at the State election as the 
percentage in the six wards containing the greatest 
number of well-educated voters, while, in the follow- 
ing municipal election, the least educated wards had 
four per cent larger proportion of their - registered 
voters actually voting than the best educated; and 
when I say “voting” I mean marking their ballots 
so as to be counted, 

The same thing continues to this present day. In 
this very last election of 1905 the percentage of reg- 
istered voters who voted in the three wards repre- 
senting the least education was within one or two 
one-hundredths of one per cent, the same as the per- 
centage that voted in the three wards representing 
the most education. It may be said that while the 
percentage of registered voters voting may have been 
large, the citizens may have been discouraged from 
being registered. A careful examination shows that, 
in the six Boston wards representing the least edu- 
cation, as well as in the city at large, the number 
of registered voters was much larger the first four 
years under the new system than in the four years 
previous. 

As to voters in the State at large being kept away 
from the polls by the Massachusetts system, we have 
the most conclusive evidence that that is not the case. 
The Massachusetts census, taken ten years apart, in 
1885, 1895 and 1905, gives us the number of so-called 
“legal voters,’ that is, those men over twenty-one 
years of age who were either native born or natu- 
realized, who had lived one year in the State and six 
months in the city or town where they resided, and 
eould read and write, and who were thus capable of 
being voters. I have figured out the proportion of 
actual voters voting in the State election, in the 
years in which the census was taken, to the total 
number of possible voters. Each one of those years 
was a non-presidential, non-congressional year, and 
furnished a very good basis of comparison, I find 
that since the Australian system went into effect the 
proportion voting has been twenty-three per cent 
greater than in the census year before. 

While the system undoubtedly favors independent 
voting, it has, by no means, broken up parties. That 
it does, however, secure to the voters a free chance to 
express their views has been most markedly shown. 





There are no published statistics before 1890 for 
all municipal elections in Massachusetts. The Boston 
statistics go back to 1885. 





106 THE ALBANY LAW JOURNAL. 








In the State election of November, 1905, the candi- 
date for District Attorney for Boston and the rest of 
Suffolk county, nominated by both parties, was de- 
feated by Mr. Moran, who was nominated solely by 
petition. This was a clear protest of a majority of 
the citizens against what they thought was a cut- 
and-dried nomination, and a demonstration in favor 
of one in whose promises to attack established evils 
they sincerely believed. In 1904, though the State 
went Republican for President by 92,000, it went 
Democratic for Governor by nearly 36,00u on the 
same day and on the same ballots, while again, Mr. 
Curtis Guild, Jr., Republican, was elected Lieutenant- 
Governor by over 30,000 plurality, a shifting of about 
126,000 party votes, or more than one-quarter of a 
total vote of 450,000. A few years ago the city of 
Boston which had just gone Democratic by a large 
majority in the State election, went Republican in 
the municipal election the very next month. Last 
November Mr. Curtis Guild, Jr., Republican, was 
elected Governor by 22,500, while Mr. Eben S. Draper, 
also Republican, was elected Lieutenant-Governor by 
less than 2,000 plurality. Neither the Governor nor 
the Lieutenant-Governor, however, received as many 
votes as either of the Republican candidates elected 
at large for the positions of Secretary, Treasurer or 
Auditor of the Commonwealth. An issue had been 
made on the tariff, and the chief issue had been cen- 
tered in the candidates for Lieutenant-Governor, as 
Mr. Guild, the candidate for Governor, was more 
liberal in his construction of the tariff revision plank 
than Mr. Draper, the candidate for Lieutenant-Gov- 
ernor. 

Without wearying you with further details of this 
sort, I can say, in general, that wherever there has 
been a distinct public sentiment in any direction, it 
has found ready expression in the ballot, and the 
method of marking is so simple that there is no 
danger of making a mistake, It is just as easy and 
simple to vote independently as to vote “straight,” 
and it takes no more time. 

As to the complaint that there is a falling off from 
the head of the ticket “ because the voters get tired 
of voting and stop, from sheer fatigue,” it is, to be 
sure, generally true that there is a falling off from 
the head of the ticket, but this is, by no means, uni- 
versally the case. A careful analysis of the votes 
will disclose the fact that the voters voted for those 
offices that interested them, and over which there had 
been some canvass, no matter where located on the 
ballot. For example, in a State Senatorial District 
where there had been a close contest, more ballots had 
been marked in that district for State Senator, 
though next to the last on the ballot, than for Gov- 
ernor at the head. The total vote for State Senators 
is larger, as a rule, than the vote for the Secretary 
of the Commonwealth, Treasurer and Auditor, which 
are much nearer the top. It would probably be as 
large as the vote for Governor, were it not that, in 
many Senatorial Districts, the minority vote espe- 





cially is light as one party or the other is so tre- 
mendously in the ascendant that the only contest has 
been in the nomination. The election has been a 
foregone conclusion. I base this surmise on my 
examination of the per cent of votes to registered 
voters cast for Senators in the close Boston districts, 
I have found it frequently exceeds the per cent cast 
for Governor at the same election in the whole city. 

There is also another consideration to be borne in 
mind, Under our original Constitution, framed by 
our wise forefathers in Massachusetts, only a few 
officials were voted for in State elections, namely, 
Governor, Lieutenant-Governor, Governor’s Coun- 
cillor, County Commissioners, State Senators and 
Representatives. In 1885, during the “ Know Noth- 
ing” movement the Secretary of the Commonwealth, 
who has no political powers whatsoever, but is merely 
a responsible head clerk of a large and important 
office, the Treasurer and the Auditor, who also rep- 
resent no public policy; the Attorney-General, Dis- 
trict Attorneys, Sheriffs, Special Commissioners, Com- 
missioners of Insolvency, Registers of Deeds, Regis- 
ters of Probate and Clerks of Court, were all made 
elective. As a rule, there has been no public canvass 
for these non-political officials, and the people at 
large take little interest in them; not one voter in 
100 can name one-half of his party’s candidates for 
these purely administrative offices after he has left 
the polling booth. For the large, non-political State 
offices, the Republican candidates have been invaria- 
bly elected since the Civil War, and in the other non- 
political positions, one party or the other has, in 
most districts regularly carried the elections except- 
ing where there has been some strong personal objec- 
tion to a candidate and a strong independent move- 
ment. Where such instances have occurred, the vote 
has been large; but it is natural, and indeed only an 
indication of the freedom of expression of public voli- 
tion, through the ballot system, that the vote has 
been somewhat lighter, as a rule, for the non-political 
offices exciting no public attention. A careful can- 
vass, made in several polling precincts, has disclosed 
the fact that a number of persons prefer not to vote 
for those officials in whom they have no interest and 
of whose capacity and fitness they are not aware. 

Another bit of evidence to show that the falling off 
in the vote is not because of the inability of the voter 
to mark, or because he “ gets tired,” is that the fall- 
ing off is just about in the same proportion in those 
wards where the voters are largely made up of clerks, 
cashiers and business men, as it is in those wards 
made up chiefly of manual laborers. 

Nor is it true that there is always a falling off in 
the order in which the offices stand. For example, 
in the presidential election of 1904, the total vote for 
President was 4,000 less than the total vote for Gov- 
ernor, though the vote for Roosevelt was so very much 
greater than it was for the Republican gubernatorial 
candidate. The explanation seems to have been that 
a good many Democrats who, for the sake of their 
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party record, were unwilling to vote for a Repub- 
lican, gave half a vote to President Roosevelt by 
omitting the Democratic electors, while, on the other 
hand, the contest for Governor was close. Again, in 
the same year, the Republican candidate for Lieuten- 
ant-Governor, who stood in the third group on the 
ballot, did not get as many votes as the Republican 
candidates respectively for Secretary, Treasurer, Aud- 
itor or Attorney-General, who came lower down on the 
ballot, the movement for a Democratic Governor ap- 
parently having its effect upon the Lieut«nant-Gov- 
ernor, but not upon the other State officials. Again, 
the candidate for Attorney-General, Mr. Herbert 
Parker, who had conducted several causes celebres in 
a most fair-minded, dignified and able manner, casting 
great credit upon the office, and arousing the good 
opinion of all thoughtful citizens, though he was in 
the seventh group, received more votes than any one 
in the four groups preceding him. 

Again, the falling off is not excessive. It is only 
from five per cent to ten per cent, and usually more 
in the minority party than in the majority, so that 
the results are not changed, excepting where there is 
an independent movement, Even before the Austra- 
lian Ballot Law was introduced, where, as in New 
York, ballots were put in different urns for national 
and State offices, there was found to be about the 
same falling off between the total vote for President 
and the total vote for Assemblyman as is now found 
on the Massachusetts ballot. Indeed, this falling off 
represents only the falling off of public interest. On 
the other hand, the party column and single mark 
manufacture an appearance of interest in the minor 
offices that does not really exist, and tend to carry 
all nominations along with the momentum given by 
a respectable heading of the ticket, while the Massa- 
chusetts system compels, what we believe to be a most 
valuable feature, separate consideration for each office 
to be filled. 

As to the claim that the one whose surname begins 
with A has an advantage over the one whose surname 
begins with W in the same group on the ballot, there 
is just a slight basis of fact for this contention. In 
some minor offices, over which there has been no con- 
test, particularly where four or five vacancies of the 
same kind and in the same group are to be filled, such 
as members of school committees, assessors of taxes, 
and the like, and especially where the candidates have 
been nominated on non-partisan or citizen’s tickets, 
an initial letter early in the alphabet has been a de- 
cided advantage. But even in these minor offices, this 
has not been true where there has been a public con- 
test. as has been proved over and over again, 

In the more important State offices, in recent years, 
it has almost always been the fact that the person 
elected has been low down alphabetically in the group. 
For example, the name of Governor Douglass, elected 
by such a large majority in 1904, in the face of the 
overwhelming Republican vote for President, was last 


in the group of candidates for Governor. Mr. Curtis 





Guild, Jr., who was elected Republican, notwithstand- 
ing this State landslide towards Democracy, stood 
next to the last in his group, and just after the Dem- 
ocratic candidate whom he defeated. Mr. Olin, elected 
Secretary of the Commonwealth, stood lest in his 
group. Mr. Turner, Republican candidate, elected for 
Auditor, stood last in his, and Mr. Herbert Parker, 
elected Attorney-General by a large vote for that 
office, stood third on his, following the Democratie 
candidate, all those elected receiving unusually large 
votes, as already stated. So, in 1905, Mr. Curtis 
Guild, Jr., elected Governor, stood fourth. Mr, Eben 
S. Draper stood third in his group, while Mr. Henry 
M. Whitney, who got an unusually large vote for a 
Democrat, stood fifth in the same group, and the Re- 
publican candidates elected for Auditor and Attorney- 
General, were the last and the next to the last, re- 
spectively, in their groups. ; 

In the last municipal election in Boston for which 
we have statistics (1904), neither with the Aldermen 
nor with the members of the Common Council was 
the size of the vote in the alphabetical order of those 
elected. The thirteen Aldermen were elected at large, 
out of a group of forty-five names, but the man at the 
very end of this long group had the largest vote. 
Members of the Common Council are elected, three in 
each of the twenty-five wards. There are fifteen 
wards in which the size of the vote of those elected 
was not according to.the alphabetical order, and only 
ten in which it was. In several wards, the first were 
last, and the last first. 

In the recent Cambridge city election the vote for 
thirteen Aldermen, all elected at large, has again 
flatly contradicted the alphabetical theory. I have 
the word of the most experienced ballot law commis- 
sioner that the initial-letter theory is practically a 
myth. 

As to the popularity of the Massachusetts system, 
we can say that, though several attempts have been 
made to adopt the party column and single mark sys- 
tem, they have always been defeated, and in the last 
effort, some years ago, voting booths were put up by 
a committee of the Election Laws League in the legis- 
lative committee room of the State House, where the 
hearing was held, and public demonstration was made 
that it was possible to distinguish, by the time spent 
in the booth, between the voter on the one had who 
voted “ straight,” and wished to show he had done so 


‘by coming quickly out as soon as he had made his 


single mark, and, on the other hand, the voter who 
voted to any extent independently; also that with the 
party column and single-mark system, errors in count- 
ing were much more likely to be made, and confusion 
was caused in the mind of the independent voter as 
to the method of marking. This demonstration was 
so conclusive that no attempt has since been made to 
introduce the party column system in Massachusetts. 
We have one very good illustration of the popu- 
larity of the Massachusetts system, and that is in the 
case of the 320 towns in the State. They all know 
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the Australian system, because they have to use it in 
State elections, but in their own town elections they 
are free to use it or not as they please. Almost every 
considerable town in the State, after full knowledge 
of the system, has adopted the Massachusetts method, 
and taking all the towns together, large and small, 
the same can be said of two-thirds of them, it being 
mostly the very smallest towns in which the system 
has not been adopted. The method is also used in the 
election of overseers at Harvard College, and through- 
out the State, almost universally, as if by common 
consent, in any election in which a considerable num- 
ber of persons take part. 

As to counting the ballots, it takes no longer than 
it used to under the old system of voting by separate 
ballots, wherever there were split tickets, though it 
takes longer than when the tickets were all “ straight,” 
which, however, was not usually the case. Just how 
long it would take to count in comparison with the 
party column system, I have no way of mecsuring. I 
should assume, however, that where most of the 
voters voted the straight ticket, it would be easier to 
counc under the New York system, but that where 
there is much scratching, there would not be much 
difference in time, but much more chance of error in 
the party column system. 

As to voting machines, we have tried a few in some 
localities, but none are in general use. We have a 
commission of experts to examine into the subject, 
and while some pretty good machines have been pre- 
sented, which have worked fairly well, yet the com- 
mission has not felt that it has as yet seen the perfect 
mechanism which could be heartily recommended, It 
may be possible that this commission is unduly 
critical. 

As to nomination by petition in Massachusetts, as a 
rule, two days after the last day for filing the nomi- 
nations by caucus or convention are allowed for filing 
nominations by petition. For the Governor or any 
other official elected by the State at large, there must 
be at least a thousand signatures of voters, and for 
every other official, one for every hundred votes cast 
for Governor within the district at the preceding 
State election, but not less than fifty for a State or 
municipal election, and not less than twenty for a 
town. That means about 200 for Mayor of Worces- 
ter, nearly 1,000 for Mayor of Boston, and fifty for 
State Senator and Representative, for examples, 

To sum up, under the Massachusetts system, the 
ballots are rapidly and easily marked. There is no 
delay or blocking, even at very large precincts. The 
voters are not kept from voting, but, on the contrary, 
come to the polls more than before the system was 
adopted. The less educated, and even those accus- 
tomed chiefly to manual labor, mark their ballots in- 
telligently and clearly. There is little falling off in 
the vote from the head of the ticket to offices lower 
down, except for offices that do not interest the public, 
and even there, in no way of itself, does this falling 
off alter the results. On the other hand, each office 





gets separate consideration, and this tends to raise 
the character of the nominations for the less im- 
portant offices on the ticket. The alphabetical order 
makes practically no difference, in cases where the 
public have an opinion to express, and the system is 
popular with the people, and even the party workers 
have to profess to like it, whether they do or not. 

Whether it would be well to adopt the Massachu- 
setts plan in New York without requiring a reading 
qualification, say, by adding party symbols to the 
party names which we use in Massachusetts, I cannot 
say; but if anything I have said may help in securing 
for the voters in New York and other States greater 
freedom in expressing their convictions at the polls, 
better nominations for the offices below the head of 
the ticket and more complete secreey in voting, my 
labor will not have been in vain. 





20: 
The Prevalence of Perjury. 


“ While thousands, careless of the damning sin, 
Kiss the Book’s outside, who ne’er look’d within.” 
—COowpPER. 


In a recent address to a grand jury in Ontario, Mr. 
Justice Mabee said: “There is undoubtedly a great 
deal of perjury in our Courts of law, I mean wilfully 
false statements. If there is any way of preventing 
the evil there will be a much better administration of 
justice than now.” 

The prevalence of perjury in civil and criminal 
cases has also been the subject of comment by judges 
and Crown prosecutors in other Provinces of Canada. 
In the United States perjury seems to be alarmingly 
on the increase, Not long ago the President of a Bar 
Association in that country, after declaring that per- 
jury was increasing, quoted communications from 
judges in various States of the Union in support of 
his statement. He also said: “In short, with ref- 
erence to the prevalence of perjury, the time has come 
when, in the words of another, justice must wear a 
veil, not that she may be impartial, but that she may 
hide her face for shame. Some tell us that the crime 
is committed mostly in the police and petty Courts, 
where as a rule the witnesses belong to the vicious 
classes, But the fact remains that it is committed 
in other Courts and by men professing high station 
in society, church and state.” 

While such strong language could not fairly be ap- 
plied to conditions in Canada, it is nevertheless ap- 
parent that even here some better provision is re- 
quired to suppress the evil, by facilitating the pun- 
ishment of persons guilty of perjury. Our Code has 
improved the law on this subject by abolishing some 
technicalities, which previously caused confusion and 
doubt, and sometimes afforded loopholes by which 
perjurers when prosecuted could escape punishment, 
but, while our law defining this offence is satisfac- 
tory, there is a manifest weakness in connection with 
the machinery relied upon to enforce this law effec 
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tively. The best preventive of this_ offence against 
public justice is the certainty of prompt punishment 
if the crime be committed. But at the present time 
the crime is often committed because it is felt that 
there is not much danger of a prosecution. Whenever 
other crimes are committed there is usually some one 
injured in person or property who is bent on prose- 
cuting the criminal, but where perjury is committed 
in a Court of law, there is generally no inclination 
on the part of the individual wronged, to institute 
legal proceedings even where the perjurer has caused 
miscarriage of justice. In many cases where the 
false oath is not credited and no prejudice is caused 
to the opposite party, that individual bas no dispo- 
sition to go to the trouble of prosecuting the offender, 
as the offence is a difficult one to prove. While legally 
it is immaterial whether the false oath was credited 
or not, or whether the party against whom it is given 
was prejudiced thereby, as the prosecution is grounded 
not on damage to the party but on the abuse of pub- 
lic justice, yet, practically, if the perjurer has not 
been successful in his attempt to thwart the ends of 
justice he is likely to leave the Court house unmo- 
lested and perhaps may repeat his offence with im- 
punity, and more successfully on some subsequent 
occasion. A person contemplating the commission of 
another crime as, for instance, theft, knows that the 
owner of the goods will promptly start a prosecution 
when it is discovered that the goods are stolen, and 
the fear of such prosecution and punishment often 
acts as a deterring force and preveuts theft. But a 
person committing perjury generally feels before-hand 
that he can safely take the risk, without fear of tem- 
poral punishment. The purpose of the oath is not 
primarily for those who under any circumstances 
would tell the truth, but for those of dull conscience, 
and others who might have a motive to testify falsely, 
—the fear of temporal and eternal punishment be- 
ing expected to influence the minds of such witnesses, 
If the fear of temporal punishment ceases to exist in 
the mind of a witness who has a motive in testifying 
falsely, then one great counteracting influence to the 
motive to testify falsely is lost. The effect of the fear 
of eternal punishment will be considered later in this 
article. As a rule, however, an unscrupulous witness 
has his mind directed more towards winning the suit 
than saving his soul, and, if influenced by fear at all, 
would be apt, at the moment of testifying, to fear a 
present penitentiary more than a future hell. 

It may, perhaps, be said that the disinclination of a 
private suitor to initiate a prosecution for perjury 
has been recognized by our law-makers, and that the 
difficulty has been met by enacting s. 4 of c. 154 of 
the Revised Statutes of Canada, which section has 
been continued in force by the Code. That section 
which was adopted from s. 19 of the Imperial statute, 
14 & 15 Vict., c. 100, provides, in substance, that any 
judge before whom any trial is held may, “ if it ap- 
pears to him that any person has been guilty of wilful 
and corrupt perjury,” in any evidence given before 





him, direct such person to be prosecuted for such per- 
jury, “if there appears to such judge a reasonable 
cause for such proseention,” and may commit such 
person, 

It is a significant fact, however, that the power 
conferred by this section has been rarely, if ever, ex- 
ercised in England or in Canada, and the provision 
must be considered as having failed in its purpose. 
A commitment under this section by a judge would 
be almost as damaging to the character of a witness 
as an actual conviction, and there will always be a 
disinclination to exercise such a dangerous power 
unless the perjury of the witness is absolutely con- 
clusive and unmistakable, and this can rarely be con- 
clusively determined by the judge, in trying another 
issue. It is possible that what may appear to be a 
false oath, taken malo animo, can be shown ulti- 
mately to be the result of honest mistake, due to that 
treacherous faculty the memory, or to the imperfect 
understanding of the witness, or to a reprehensible 
lack of taking pains to be exact, rather than to @ 
deliberate intent to lie. 

Some years ago a judge in one of the County Courts 
in England became satisfied that the plaintiff in a 
civil case tried before him had committed perjury, but 
the judge shrank from committing the witness for 
perjury and took the course of sending a copy of the 
evidence to the director of public prosecutions with 
a representation that in his opinion the plaintiff had 
committed perjury during the hearing of the case. In 
doing so the judge stated that although the statute 
empowered him to commit the plaintiff for trial at the 
next assizes without the necessity of any examina- 
tion before a magistrate, yet it would be far more 
satisfactory to him that the criminal charge should be 
investigated by an independent tribunal in the or- 
dinary way and he did not therefore exercise this 
power, 

Other English judges are inclined to follow this 
course rather than resort to the extreme power con- 
ferred by the statute. Moreover it might be found 
on a thorough investigation, that even if perjury had 
been committed, a conviction could not be obtained, 
and this important fact, the ascertaining of which 
would save an expensive and abortive trial, could 
more readily and more appropriately be ascertained 
by a director of public prosecutions or an Attorney- 
General than by one of the judiciary, who, while con- 
sidering that there was “a reasonable cause for such 
prosecution ” upon the evidence before him, would also 
know that such evidence would usually require to be 
greatly strengthened by corroborative evidence in 
order to secure a conviction. Would it not be better 
to add to the section in question a provision which 
would direct the judge at his opinion or upon request _ 
of either party to take the alternative course of send- 
ing the evidence to the Attorney-General so that the 
Crown might institute a thorough investigation and 
assume the responsibility and expense of any prose- 
cution, from its initiation? 





110 


THE ALBANY LAW JOURNAL. 








‘But while the fear of legal punishment for perjury 
is in many cases a better security for truth than the 
fear of punishment in the next world, there are, never- 
theless, many witnesses who are influenced by the 
latter consideration, An eminent authority has stated 
that the design of the oath is not to call the attention 
of God to man, but the attention of man to God; not 
to call upon Him to punish the wrong-doer, but on 
the witness to remember that He will assuredly do so. 
The ceremony of the oath is not intended primarily 
for persons who have an active conscience, a high re- 
gard for truth and an abiding sense of the presence of 
God everywhere in this world. In the words of Hudi- 
bras— 


“Oaths were not purpos’d more than law 
To keep the Good and Just in awe.” 


The oath was not intended on the other hand for 
very bad men who would violate it at all times, For 
very good men, it is unnecessary; for very bad men 
it is useless. The judicial oath, however, is expected 
to serve a useful purpose in dealing with a stratum 
lower in morality than the best citizens and higher 
than the worst, The utility of oaths has been justified 
in the following words by Archbishop Secker, as 
quoted in Ram on Facts, p. 222: 


“Tt must be owned great numbers will certainly 
speak truth without an oath, and too many will not 
speak it with one. But the generality of mankind 
are of a middle sort, neither so virtuous as to be 
safely trusted, in cases of importance, on their bare 
word; nor yet so abandoned as to violate a more 
solemn engagement. Accordingly we find by experi- 
ence that many will verballly say what they will by 
no means venture to swear; and the difference which 
they make between these two things is often indeed 
much greater than they should; but still it shows the 
need of insisting on the strongest security.” 


The oath is calculated to influence witnesses pos- 


sessing a dull conscience, While the oath will not 
generate a conscience it will quicken a dull one. Some 
witnesses, indeed, never consider themselves bound to 
teli the truth on the witness stand unless they actu- 
ally kiss the book, or unless their bare hand touches 
the book, which presumably is the reason why the 
ungloved hand must be used. They often try to kiss 
their thumbs instead of the booR, thereby hoping to 
avoid eternal punishment for perjury by omitting 
what they always will consider a part of the oath 
essential to obtain a hold upon their consciences. 
Their consciences are as peculiar as those possessed 
by certain other witnesses who commit perjury (but 
think they do not), by swearing to a statement which 
in one sense is true, but which in the sense intended 
to be conveyed by the witness is false. Such wit- 
nesses appear to consider that so long as their state- 
ment is true in one sense they can keep within the 
law and deliberately mislead the Court for the pur- 
pose of procuring a miscarriage of justice. They 





have a “legal” conscience such as Freeman, the his- 
torian, ascribed to Henry VIII. because that monarch 
always wished his murders to be done by act of par- 
liament. But, dull as such consciences must be, the 
oath often has still some hold upon them, if properly 
administered. 

One of the reasons why the oath is losing its moral 
efficacy is because it is often administered without 
any reverent sense of the presence of a Supreme, All- 
Ruling Deity and without any appreciation of the sig. 
nificance of the ceremony and the responsibility of the 
witness hereafter for what he is about to say. Inas- 
much as the words of the oath are not well adapted 
te impress its obligations, it is most important that 
the ceremony attached to the administration of it 
should recognize the solemn character and obligations 
of the oath. The careless and flippant manner in 
which the oath is sometimes administered has a ten- 
dency to diminish its effect upon the dull conscience 
of an ignorant, indifferent or unscrupulous person, 
An official in administering the oath is sometimes 
heard to mumble something like this,— 


“ Thevidenshu shulgivthecourt—shulbe- 
thetruth . . . . tholetruth—annuthinbutthetruth— 
takyergluvoff—shelpugod—Kiss the book.” 


If a visitor from another planet were present on 
such an occasion, and were informed that this mystic 
performance was intended to put the witness in a 
frame of mind calculated to speak oniy the truth, 
and to call his attention to the existence and pres- 
ence of a God who will punish all false swearing, the 
visitor would feel that this ceremony was not well 
contrived to accomplish such a solemn purpose and 
would be almost as impressive if, instead, the official 
had made a casual comment on the weather. 

This criticism, however, is not of general applica- 
tion. An eminent authority on evidence (Wigmore, 
s. 1827), says: “The class of persons whose belief 
makes them capable of being influenced by the pros- 
pect implied in an oath is decidedly the immense mass 
of the community. Furthermore in practice these per- 
sons are apparently, for the most part, actually in- 
fluenced for the better in their mental operations on 
the witness stand, by the imposition of the oath, and 
where experience looks to the contrary the result has 
been due to the deplorable irreverence and triviality 
shown in the administration of the formality rather 
than in the inherent inefficiency of the oath itself.” 

There is another reason which may account in part 
for the fact that the oath is losing its moral efficacy 
and as a consequence that perjury is increasing. The 
fundamental idea of the judicial oath was to call to 
the mind of the witness the existence of an Omnis 
cient and Supreme Being, whd in the words of one of 
the old judgments is—“the Rewarder of Truth and 
the Avenger of Falsehood.” But the existence of 4 
Supreme Being who will avenge falsehood is denied 
by increasing numbers on this continent, and the 
sacred volume itself (the kissing of which, according 
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to Gladstone, was originally an import of the accept- 
ance of the Divine Revelation) is now the subject of 
persistent and most demoralizing criticism. 

There is, we fear, too much truth in the statement 
that civilization without religion is not raising the 
moral tone of the community; rather must it be said 
that the tendency is downward. 

Parliament can neither make men moral nor can 
it implant the fear of eternal punishment in the 
hearts of individuals or restore the moral efficacy of 
the oath, but it can do something to restore the fear 
of temporal punishment, by legislation which will 
make that punishment swift and certain whenever 
perjury is committed—W. B. WALLACE in the Canada 
Law Journal. 

Halifax, N. S. 
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Reform in Criminal Law of Germany. 

In Germany, where but a few years ago an excel- 
lent civil code went into effect, they are now con- 
templating a reform of the criminal law. As is usual 
in the Fatherland, the universities are taking a lead- 
ing part in the discussion of this problem, and lawyers 
are grouping themselves in two well-defined camps, 
according as they wish the new code to embody some 
of the modern doctrines of criminology, or prefer that 
it should leave the law substantially as it is. Not 
long ago, two of the leading champions in this dis- 
pute, Professors Von Liszt and Birkmeyer, debated 
the issues before the Academic Juridical Society at 


Munich, As the same questions are beginning to 


press for solution in this country, American lawyers 
may be interested in the way the two eminent jurists 
defined the principles of the two schools. 

Dr. Birkmeyer seems to be an out-and-out up- 


holder of the lex talionis. The origin of punishment, 
he declared, was simply revenge; criminal punish- 
ment was nothing more than an improved form of 
that ancient motive. On the other hand, Von Liszt 
maintained that while revenge was one of the roots 
out of which orderly criminal procedure had grown, 
protection of society had been the more important 
point of view from the earliest times. This was 
shown in such ancient devices as outlawry and wer 
geld. 

Von Liszt said that crime was produced by the 
predisposing character of the criminal, in conjunc- 
tion with his environment, Therefore punishment 
should be directed not as now against the particular 
criminal act, but against the person of the criminal. 
If the crime is an occasional one, the penalty must 
be calculated to deter from its repetition by the same 
or other persons. But if it is the outcome of a per- 
manent anti-social disposition, the criminal must 
either be reformed or rendered innocuous. 

In opposition to this, Birkmeyer declared that there 
was no such thing as a criminal predisposition. The 
criminal is a man like any other. There is no dis- 
tinction between occasional and congenital crimi- 





nality. The measure of the penalty should be the 
character of the particular offense, not that of the 
individual offender, For every criminal act there 
should be just and proportionate retribution, Any 
other standard must inevitably produce injustice, for 
the court cannot see the heart of the culprit, or de- 
termine with certainty the degree of his anti-social 
disposition. Besides, it is impossible to distinguish 
between dangerous criminals and dangerous insane. 

But Prof. Von Liszt was of opinion that retri- 
bution can never be the proper aim of punishment. 
Retribution involves an inward process, quite inde- 
pendent of the exterior effects of punishment. The 
law must protect society by deterring from occasional 
offenses, reforming the predisposed criminal if pos- 
sible, and eliminating the incorrigible. 

It is seldom that the opposing standpoints are so 
clearly defined. In the United States, a great ma- 
jority of lawyers would probably side, in principle, 
with Prof. Birkmeyer and his “ classical” school. 
Yet few would dispute that the prevailing system of 
penalties, especially in the case of misdemeanors, is 
thoroughly unsatisfactory. The adherents of the 
sociological school are, in this country, more often 
found among penologists, as distinguished from 
judges and practicing attorneys. They have gained 
some successes by the introduction, in several States, 
of the indeterminate sentence and allied devices. It 
is more than likely that a radical reform of our 
whole punitive system will be attempted by them in 
a not very distant future, and lawyers ought to famil- 
iarize themselves with their ideas. 

ERNEST BRUNCKEN, 

Sacramento, Cal. 
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The Evidence Test in Double Jeopardy. 

For the reason that upon a trial for rape, the State 
is permitted to prove all acts of sexual intercourse 
between the defendant and the prosecutrix, occurring 
within the period of the Statute of Limitations, the 
Supreme Court of Iowa has recently held that an 
acquitted after a trial for rape is a bar to a prose- 
cution for an act of incest with the same prosecutrix, 
which the State might have put in evidence on the 
former trial, but did not (State v. Price, Iowa, 1905, 
103 N. W., 195). 

To support the plea of former acquittal, the offense 
charged in the second prosecution must be the same, 
both in law and fact, as that charged in the first (4 
Bl. Com., 335, 336; Com. v. Roby, 1832, 12 Pick, 496), 
To determine whether this double identity exists, the 
Iowa court employs the test “whether the first in- 
dictment was such that the accused might lawfully 
have been convicted under it, on proof of the same 
facts as those by which the second is to be sustained.” 
In effect, the proposition laid down is that an ac- 
quittal is an acquittal of all acts which might have 
been proved on the former trial, regardless of 
whether they were actually proved. As pointed out 
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by McClain, J., dissenting, the practical result would 
be that if a defendant had perpetrated ten similar 
larcenies from the same person before an indictment 
found, the defendant can be punished for but one at 
most, and if he is acqyitted of one, he can be pun- 
ished for none. Such an astounding result, which 
puts a premium on crime, raises the question whether 
the authorities support the principal case in its de- 
cision that two offenses are the same in fact, in all 
cases where the test can be affirmatively answered. 

The test as given has been employed to decide that 
the offenses are or are not of the same legal charac- 
ter, i. e., to determine identity in law, in cases where 
it was admitted that the transactions were the same 
in fact (Winn v. State, 1892, 82 Wis., 571; Kansas v. 
Schafer, 1878, 20 Kan., 226). It has also been used 
to decide that there is not identity in fact, for unless 
the facts alleged in the second indictment would sup- 
port the first, it would be inconsistent with reason 
to say that the offenses are the same (2 East’s Pleas 
of the Crown, 519; I Chitty, Crim. Law, Am. ed., 308, 
310; Dill v. People, 1894, 19 Colo., 469). But no 
case has been found where there being no connection 
in fact between the offense previously tried and the 
one subsequently charged, as in the principal case, 
the court has concluded that there is identity in fact, 
because the application of the test evokes an affirma- 
tive answer (Emerson v, State, 1884, 43 Ark., 372; 
Com, v. Fredericks, 1892, 155 Mass., 455; Com. v. 
Sutherland, 1872, 109 Mass., 342). The nearest ap- 
proach to finding from its employment that there is 
sameness in fact has been in cases where the transac- 
tions are the same in substance, but differ in imma- 
terial particulars (Starkie’s Criminal Pleading, lst 
Am. ed., 359; Emerson v. State, supra; Beale’s Crim- 
inal Pleading and Practice, sec. 74). The court hav- 
ing so decided, in order to support its conclusion, adds 
that the facts alleged in the second indictment would 
have caused a conviction under the first (Colliver v. 
Com., 1890, 90 Ky., 262). The test adds nothing in 
such a case. The reason it works out properly is that 
the transactions are the same. 

The circumstances in the principal case that the 
State could prove all acts of illegal commerce within 
the Statute of Limitations is of no importance, At 
common law, as a general rule, it was not necessary 
to prove the time to be as alleged in the indictment 
(2 Hawkin’s P. C:, 6th ed., 525, 614; 1 Hale’s P. C., 
361), and consequently evidence of any one act of 
rape would have been admissible under and would 
have supported the first indictment, and, according 
to the reasoning in the principal case, would have 
prevented a trial for any other act of rape committed 
before the indictment. The older authorities say 
nothing expressly negativing this, probably because 
such a novel proposition was never presented. How- 
ever, the common statement that the defendant must 
show that the offense charged in the second indict- 
ment is the same in fact as that intended on the first, 
is a strong intimation contra (1 Chitty, Criminal 








Law, Am. ed., 308, 9, 10; 2 Hawkin’s P. C., 6th ed, 
525; Starkie’s Criminal Pleading, 1st Am. ed., 359). 

In the present case the majority opinion under. 
takes to fortify its position by invoking the principle 
that the defendant is placed in jeopardy as soon as 
he is confronted by a jury, whether any evidence be 
introduced or not, and reasons that he must therefore 
be in jeopardy as to all acts provable under the in- 
dictment. This does not follow. The cases unani- 
mously hold, even where the State could prove all 
acts committed within the statutory period, that a 
defendant has not been jeopardized for acts not proved 
on the former trial (C. & O. RR. v. Com., 1889, 88 
Ky., 368; State v. Small, 1860, 31 Mo., 197; State v. 
Andrews, 1858, 27 Mo., 267; State v. Blahut, 1886, 
48 Ark. 34). The decisions refuse to hold that the 
application of the test establishes identity in fact 
where none exists, and have consequently reached the 
sound view that there may be a different prosecu- 
tion for each distinct offense (Rocco v. State, 1859, 
37 Mise., 357; Emerson vy. State, supra; Kansas y., 
Shafer, supra; C. & O. RR. v. Com., supra). It is 
believed that the principal case stands alone in this 
respect, and that in endeavoring to establish identity 
of fact by an application of the “ evidence” test to a 
situation involving several and distinct transactions, 
it is not to be supported either upon principle or au- 
thority —Columbia Law Review. 
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The Growing Complexities of Legislation. 
By Don Ensminger Mowry, University of Wisconsin, 
Madison, Wis. 

The growing complexities of American legislation 
have been the subject of no little discussion among 
legislative experts throughout the country during the 
last decade, And one of the much mooted questions 
is whether or not the popular splutter about democ- 
racy in government is nothing more or less than a 
selfish political argument, advanced and constantly 
kept before the unsuspecting American people, by 
scheming political tricksters. True it is that there 
has been comparatively little actually resulting from 
the present system of radical democracy in legis- 
lative methods. In fact, the apparent dearth of legal 
restrain has been so general and widespread in 
all of our States that the American can scarcely 
keep account of the numerous enactments that are 
passed from session to session, even in his own com- 
monwealth. 

Legislation, due to strong political influences, has 
become largely local in character. The larger prob 
lems in State legislation, those that are of vital con- 
cern to each and every one of us, are, for the most 
part, passed over in silence. In Virginia, for ex- 
ample, in 1902, there were 694 laws passed, only 87 
of which were general even in character, 

A legislature will very often propose an enact 
ment desired by its own members, for special local 
prestige, but will utterly refuse to submit matters 
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for which the strongest and widest public demand 
js often known to exist. Our present governmental 
system, then, is not essentially democratic, for the 
supreme power is not retained and directly exercised 
by the people. Representative legislation does not 
result, for popular measures, measures that are 
really desired by the people, are seldom enacted. Our 
present legislative strength whatever its influence 
may be, for good or bad legislation, is due to polit- 
ical organization. ‘The crack of the whip is law. 
The ery is “privilege.” Yet party government is not, 
in its essence, bad; but political machinery, as it is 
today, stands between the people and their govern- 
ment. Graft exposures seem to indicate that so- 
called representative government is a failure. Self- 
ishness, and the over-importance which is attached to 
federal politics, have been two of the leading causes 
for a decline in the citizenship of our State Legis- 
latures. 

Today, the great hindrance to well considered, 
progressive legislation is that the time of legislators 
is so taken up with petty local or special measures 
that few of them have time to develop improved 
methods of regulation, to consider important meas- 
ures proposed, or even to inform themselves as to 
what an intelligent public opinion is demanding in 
the way of reform. There is no provision made for 
giving notice to the community of intended changes 
in the law, and for gathering information while the 
legislature is in session. 
ered from a business point of view, although the legis- 
lator, in many instances, enters public life for busi- 
ness reasons. The legislator looks upon his office as 
temporary, and, under our present political pressure, 
he cannot be expected to do otherwise. In the Massa- 
chusetts House in 1888 and 1896 there were but four 
names common to both sessions, indicating the rapid 
change which is constantly taking place in the gen- 
eral make-up of our law making bodies. 

In the enactment of laws, ability, education and 
previous experience play a small part. “There is no 
country,” writes Mr. White, in the Fortnightly Re- 
view, “ where so little respect is paid to requirements, 
preparation and training in the acts of legislation 
and government, as in the United States.” Lawyers 
are generally preferred for legislative offices, it is 
true, but this is not because they are learned in the 
law, but because their vocation has given them read- 
iness of speech. 

It must be conceded, however, that a betterment 
tendency throughout legislation is evidencing itself 
in several of our older and more advanced States, 
but the present reform is slow in its workings, and 
unintelligent in the matter of details. Steps have 
been taken towards constitutiona] restraint of legisla- 
tive power, but they have apparently failed to pro- 
duce the desired reform. 

The evolution of American legislative bodies has 
produced what is generally known as the “ sifting 


Legislation is not consid-| 





committee.” Such a committee is usually an evi- 
dence of indifference or incompetency of the members 
of certain standing committees and a skillful parlia- 
mentary device for defeating meritorious bills, or pro- 
moting vicious legislation. Some definite action must 
therefore be taken to limit the power now exercised 
by this committee. Under our present system, a 
member is indebted for his appointment on a com- 
mittee, not to his constituents, but to the machine 
which compels him to serve it before serving 
his people. He has his choice between this 
and being so ignored that he cannot serve his 
constituents at all. In the United States Senate 
there are forty-three standing and eleven select 
committees, no one committee having more than 
select committees, no one committee having more than 
eleven members. Under such a system, with the in- 
troduction of some ten thousand bills each session 
there is little hope of effective legal reform. The 
same condition of affairs, in the matter of the in- 
troduction of bills, exists in the States, as will be 
indicated later on in the discussion. 

It seems quite apparent that no legislative body, 
by any amount of committee work, can form a rea- 
sonable code of regulations concerning many details. 
The Massachusetts legislature shows its dependence 
upon its special advisors every year. To the railroad 
commissioners have been referred questions of pro- 
posed legislation regarding grade crossings, safety 
switches, ete., and to the other bureaus, questions 
coming within their special provinces. 

We feel reasonably safe in saying that our com- 
plexities in legislative procedure, as they exist to- 
day, are largely due to a “system of exchange,” a 
method employed by members in securing the passage 
of bills favorable to themselves, and purely local in 
character. And one of the chief defects with our 
committee system is that it destroys debate—there 
is no opportunity for public discussion of and public 
interest in questions of the hour. Questions invaria- 
bly turn upon men, not upon measures. The rapid 
change from one political dictatorial power to an- 
other is rendered so easy that laws have actually be- 
come ineffective. 

In the light of existing exposures, however, we 
cannot assume an altogether pessimistic attitude. A 
better element seems, from very recent tendencies, 
destined to enter the open arena of politics. Samuel 
M. Jones, the late mayor of Toledo, said, not long 
before his death, that there was already a political 
change of heart manifesting itself in American poli- 
tics. Admitting that this change of heart has already 
taken place, we still have many complexities in legis- 
lation which call for definite action. 

We cannot hope for an intelligent and universal 
comprehension of our existing political machinery 
and methods of government as long as the stream of 
immigration, unrestricted, and the lack of legislative 
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interest, on the part of the intelligent citizen, con- 
+inues. In a word, that ideal condition when a ma- 
jority of our citizens will realize our present Jegis- 
lative depression is so far in the distance, and the 
present ills so numerous and general that we should 
not allow matters to continue as they are until “the 
very idea of citizenship is one of reciprocal obligation 
between the State and its members.” 

The rapidly growing needs of economic sections 
cannot be adequately met by a political legislature 
entirely. The increasing conflict between intense in- 
dustrialism and popular rights calls for careful and 
studied action. Present day conditions, both in and 
out of the legislative sphere, make it practically im- 
possible to “ get back to the people,” using the phrase 
in its broader significance, but independence in legis- 
lative action will do much towards bringing about a 
change in the popular conception of politics. 

Spontaneous impulses for reform produce no last- 
ing effects. Politico-corporate power, in advocating 
popular reforms, has produced too much legislation. 
Partisanship has run mad in States like Kentucky 
where a government, consisting of the Governor, is 
supreme. In the hurry for better government, little 
time has been left for the study of legislation. To 
irresponsible power, as well, many of our evils must 
be attributed. 

In the history of nearly every American com- 
monwealth there is a sttong undercurrent of distrust 
manifested towards the legislature. This current 
should not be allowed to continue unchecked. Popu- 
lar interest must be maintained in the sphere of leg- 
islative activity. The work must be modified so that 
every relevant fact in comparative politics, history, 
and science may aid in the considerations of impor- 
tant measures. It is only with such a change that 
we can hope to maintain popular interest in legisla- 
tion. 

Direct legislation, equal suffrage, primaries and 
even proportional government, cannot form a basis 
of operation in considering a method to meet the 
growing complexities of legislation. The present 
legislative in efficiency must be bettered by a plan 
wnich does not materially change the internal work- 
ings of our legislative body as they exist to-day. Far- 
reaching reform, that which strikes at the very root 
of existing evil, must harmonize with actual condi- 
tions. Radical reform will not only be viewed with 
alarm, but it will bring about a reaction, producing 
perhaps, a condition far worse than that which ex- 
isted before the innovation was proposed. 

We cannot hope, however, to confine the power of 
the legislature within limits as narrow as possible, 
consistent with a proper regulation of our affairs. 
The lobby, for example, must not be extinguished at 
once, and forever. Under a well regulated plan the 
lobby would gradually die of starvation for lack of 
legislative food. 

What, then, can we suggest as a possible remedy 





to meet the growing complexities of legislation? The 
following plan seems most opportune to the writer: 

(1) Make legislative sessions annual. 

(2) Elect representatives for two years. 

(3) Withdraw some of the power now held by the 
“sifting committee” and give it to a department of 
State to be known as the Legislative Bureau, this 
bureau to act only as an adjunct of the legislature, 

(4) Elect the Governor for four years. 

To elaborate more minutely upon the plan just out- 
lined: (1) The legislators’ first session should, by 
all means, be limited. The main purpose of it being 
the study of laws and the preparation of bills for the 
second session. A provision should be made so that 
little or -no legislation could be passed at the first 
session without a three-fourths vote of the legislative 
body. This proviso would do away with much hasty 
and ill-considered legislation and would tend to for- 
mulate a method for the handling of local and special 
legislation. 

(2) By electing members to the legislature for two 
years they would naturally prepare themselves, at the 
first session, where little action could be taken, for 
effective and intelligent work at the second, when the 
real work would be done. By such a step, the amount 
of legislation would be greatly decreased. And with 
a practical knowledge of comparative legislative 


.-methods there would be no necessity for so much “ un- 


wise legislation ” as we have now. There would be a 
marked increase in the effectiveness of the work of 
the Senate and House. 

(3) By withdrawing the dictatorial power now ex- 
ercised by the “hifting committee” and giving ad- 
visory functions to an impartial, permanent legisla- 
tive bureau which would be free from political en- 
tanglements, the way would be paved for definite re- 
form. Legislators would learn from the material 
and date constantly gathered by the librarian, just 
what changes should be made. They would study the 
laws, proposed and enacted, of other States. And the 
great differences which arise between local and special 
legislation and general legislation would be met in a 
thorough manner. All bills creating or extending 
corporate power would be dealt with directly and 
justly. , 

A draftsman, skilled in the making of laws, would 
have an important place in the proposed plan. Mem- 
bers of the legislature could consult him in the prep- 
aration and drawing up of their bills, or have him 
draw them up at their dictation. In the end, how- 
ever, many legislators would find it advantageous to 
consult this legal expert. The bureau would act 
simply as an agent, giving advice only when con- 
sulted. Even under a similar plan, though practiced 
in a more elementary way, in New York, during the 
session of 1904, 780 bills, or nearly one-half of the 
number introduced, were prepared by legislative ex- 
perts. 

In Wisconsin, where, perhaps, the first effective and 
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intelligent scheme, based upon the plan outlined, is 
now partially in operation, much good has resulted. 
Whether or not every one agrees with Professor Com- 
mons in saying the recent Wisconsin railroad bill, 
passed at the last session of the legislature, is “ re- 
markable for its conservatism,” no one can deny that 
its conservatism can be traced in large measure to the 
influence of the Legislative Reference Room. 

In speaking of the Wisconsin system, the “No- 
yember World’s Work ” says: 

“To call the system a library hardly tells the 
truth. It would be better to call it a department of 
fhe legislature, in charge of an expert in law, eco- 
nomics, history, political science and library science. 
His (the librarian’s) work is to search the country 
for information, to catalogue it and put it in shape 
for instant use.” He is a professor of many branches. 
The legislators are his pupils. Just as the honest col- 
lege professor has no intentional bias so this expert 
regards only the truth as important. His work is not 
to furnish a brief for one side, but to secure all the 
information bearing on both sides of a question. The 
legislators go to him, not to learn what he thinks, but 
what other people. think and what principles have 
beeen established. The so-called librarian is thus 
been established. One legislator is just as insistent 
as another. The so-called librarian is thus placed 
between two fires equally hot. He can scarcely 
show his bias if he has any.” 

Professor Reinsch says the art of legislation pre- 
supposes primarily three great branches of knowl- 
edge: (1) knowledge of existing law in its entirety; 
(2) a knowledge of conditions which will be affected, 
and (3) technical knowlwedge of words and phrases. 
We have no such system in the United States, he 
says, and consequently bills are often poorly drawn 
up and in many cases are directly opposed to those 
already enforced. Our laws are full of contradictions. 
Very often amendments are passed to acts already re- 
pealed. 

Professor Reinsch has struck the keynote in our 
present dilemma. The proposed change in legislative 
procedure will tend in a large measure to meet the 
needs which he outlines. Possibly, uniform legisla- 
tion may be brought about in matters of intra-state 
trade by the harmonious action of these bureaus. Un- 
questionably, “ doubtful legislation ” would be given 
a severe check, inasmuch as it would be difficult for it 
to pass through the ordeal of this improved method 
in handling legislation. There would follow a reor- 
ganization and extension of the commission system. 
Committees, in their wider sense, would handle a 
better class of material. Our present financial weak- 
ness, in the matter of handling State funds, would 
be so improved that the additional cost of the pro- 
posed bureau, and the annual session, would form an 
insignificant item of possible controversy. General 
legislation, would, in the main, result. 

(4) The Governor, if elected for four years, would 





be more inclined to devote his attention to purely 
executive duties. To-day, most of his attention is 
spent in repairing his political fences which, under 
the present scheme, are ever in need of repair. 

The above plan, we believe, will reduce much legis- 
lation and cause the passage of better bills. The 
following table, taken in the main from Ilbert’s Legis- 
lative Methods and Forms, shows the large proportion 
of government measures which were passed by parlia- 
ment. In England, an expert draftsman is empow- 
ered to draft bills, and while such bills have been 
party measures, in the main, they have met with 
greater approval than those which were introduced 
by private individuals. It will be observed that 75.1 
per cent of the bills passed from 1895 to and in- 
cluding 1905 were government measures, while but 
24.9 per cent of the measures introduced by private 
individuals became laws. 
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Violation of the Game Law. 
IMPORTED GROUSE POSSESSED OUT OF SEASON. 


Tue PEOPLE OF THE STATE OF NEw York ex rel. JOHN 
HILt, Respondent, v. HENRY HESTERBERG, Sheriff of 
the County of Kings, Appellant. 

THE PEOPLE OF THE STATE OF NEW YORK ex rel. Av- 
Gust S1~z, Respondent, v. HENRY HESTERBERG, 
Sheriff of the County of Kings, Appellant. 

(Decided February 27, 1906.) 

Appeal in each case from an order of the Appellate 
Division reversing.an order of the Special Term 
which remanded the relator to custody and discharg- 
ing said relator. . 

Julius M. Mayer, Attorney-General (Alexander T. 
Mason of counsel), for appellant. 

Edward Lauterbach and John L. Hill for respondents. 
CULLEN, Ch. J. The relators were arrested on war- 

rants charging them with a violation of the Game 

Law. They sought discharge from their arrest by writs 

of habeas corpus. On the return to these writs they 

were remanded to custody. On appeal to the Ap- 
pellate Division the orders of the Special Term were 
reversed and the relators discharged from custody. 

From those orders these appeals are taken. As the 

affidavits on which the warrants for the arrest of the 

relators were issued differ materially in their state- 
ments of facts, we will first consider the one made 
in the Hill case. The affidavit avers that on the 3d 
day of March said John Hill did have in his pos- 
session in the Clarendon Hotel, in the borough of 

Brooklyn, one dead body of a bird known as a golden 

plover, and one dead body of a fowl commonly called a 

grouse; that, as the affiant was informed and be- 

lieved, the said plover and grouse were taken without 
the State of New York, to wit, from England and 

Russia, and thence brought into the borough of 

Brooklyn. 

The Forest, Fish and Game Law (Chap. 20, Laws 
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1900, amended chap. 317, Laws 1902; Chap. 588, 
Laws 1904), by sections 106 and 108, enacts that 
grouse shall not be taken or possessed from January 
Ist to October 31st, nor plover from January lst to 
July 15th. By section 140 of said act grouse is de- 
fined to include ruffed grouse, partridge and every 
member of the grouse family. By section 141 the 
inhibition enacted by the other sections of the statute 
are made to apply to fish, game or flesh coming from 
without the State, as well as to that taken within the 
State. By section 119 any one violating the provis- 
ions of the statute hereinbefore recited is guilty of 
a misdemeanor and liable to a fine of twenty-five 
dollars for each bird taken or possessed in violation 
thereof. The relator was in possession of the birds 
during the prohibited period, and, hence, was guilty 
of a misdemeanor, unless he is relieved from the pen- 
alties prescribed by the statute by the fact that the 
birds were imported from foreign countries. We 
shall not discuss at any length the claim of the re 
lator that the statute contravenes the Constitution 
of this State as depriving the relator of his property 
without due process of law. That question has been 
settled adversely to that claim by the decisions of this 
court in Phelps v. Racey (60 N. Y. 10) and People 
v. Bootman (180 N. Y. 1), in which it was held within 
the power of the legislature, in order to effect the 
preservation of game within the State, to enact not 
only a close season during which the possession of 
such game should be unlawful, but further to ‘enact 
that the possession in the State during such season 
of game taken without the State should be equally 
unlawful. The Phelps case is cited by the Supreme 
Court of the United States in Geer v. Connecticut 
(161 U. 8. 519), in which the validity of a statute 
of that State was upheld, not only on the ground that 
the original ownership of wild game is in the State, 
but on the further ground that the preservation of 
such game is a valid exercise of the police power of 
the State. To the argument that the exclusion of 
foreign game in no way tends to the preservation of 
domestic game, it is sufficient to say that substan- 
tially the uniform belief of legislatures and people 
is to the contrary, and that both in England and 
many of the States in this country legislation pro- 
hibiting the possession of foreign game during the 
close season has beer upheld as being necessary to the 
protection of domestic game, on the ground that 
without such inhibition or restriction any law for the 
protection of domestic game could be successfully 
evaded. (Whitehead v. Smithers, L. R. [2 C. P. Div.] 
553; Ex parte Mayer, 103 Cal. 476; Magner v. People, 
99 Ill. 371; Missouri v. Randolph, 1 Mo. App. 151; 
Stevens v. State, 89 Md. 669; Roth v. State, 51 Ohio 
St. 256; Commonwealth v. Savage, 155 Mass. 278.) 
The case of Phelps v. Racey (supra) has never been 
overruled by this court. In the opinion delivered in 
People v. Buffalo Fish Company (164 N. Y. 93 Judge 
O’Brien took two positions: First, that the exclu- 
sion of fish taken without the State was invalid as 





interfering with the power of Congress to regulate 
foreign and interstate commerce; and, second, that 
under a proper construction of the Game Law as it 
then stood the statute was applicable only to fish 
taken within the State. It was this second ground 
alone which commanded the assent of the majority of 
judges and on which the decision in the case pre 
ceeded. This ground has been removed by the amend- 
ment of the statute already cited, which makes it 
applicable to game taken without the State. People 
v. Bootman (supra) reaffirmed the doctrine of Phelps 
v. Racey and the validity of the legislation before us, 
at least so far as the Constitution of this State is 
involved. In that case while we affirmed the de 
cision below because the offenses for which the de 
fendant was prosecuted were committed before the 
amendment to the statute, we felt called upon to ex- 
press our opinion on the whole subject, so that the 
citizen must not be misled bv the opinion rendered 
in the court below and thus unwittingly subject him- 
self to severe penalties. If as is now claimed the 
views then expressed by the court on the subject now 
before us were obiter and not necessary to the de 
cision made, it is sufficient to say that we adhere 
to them, not on the ground of stare decisis but be 
cause they command our approval. Therefore, if the 
act of Congress, passed May 25th, 1900, commonly 
termed the “Lacey Act,” empowered the State to 
enact the legislation before us, it is unnecessary for 
us to enter into any examination upon the question of 
interference with foreign and interstate commerce, 
discussed, but not decided, in People v. Buffalo Fish 
Company. 

That Congress can authorize an exercise of the 
police power by a State, which without such authority 
would be an unconstitutional interference with com- 
merce, has been expressly decided by the Supreme 
Court of the United States in Matter of Rahrer (140 
U. S. 545). The question before us is merely the in- 
terpretation of the Lacey Act, which the learned 
cousel for the respondents contend applies solely to 
interstate shipments and not to importations from 
foreign countries. The act is entitled: “ An Act to 
enlarge the powers of the Department of Agriculture, 
prohibit the transportation by interstate commerce 
of game killed in violation of local laws, and for other 
purposes.” The first section relates to the depart- 
ment of agriculture; the second prohibits tne impor- 
tation of any foreign wild animal or bird except un- 
der special permit from that department, providing 
that it shall not restrict the importation of natural 
history specimens nor caged birds, such as domesti- 
cated canaries, parrots and the like. It then forbids 
absolutely the importation of the mongoose, flying 
foxes, the English sparrow and such other birds as 
the secretary of agriculture may deem injurious to 
the interest of agriculture or horticulture. The third 
section forbids the delivery to a common carrier for 
shipment from one State to another of any wild 
animals or birds killed in the State in violation of its 
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laws. The fifth section deals with the transportation 
into any State of animals killed without the State. 
It is as follows: “That all dead bodies or parts 
thereof, of any foreign game animals, or game or 
songbirds, the importation of which is prohibited, or 
the dead bodies or parts thereof, of any wild game 
animals, or game or songbirds transported into any 
State or Territory, or remaining therein for use, con- 
sumption, sale, or storage therein, shall upon arrival 
in such State or Territory be subject to the operation 
and effect of the laws of such State or Territory 
enacted in the exercise of its Police Powers, to the 
same extent and in the same manner as though such 
animals or birds had been produced in such State or 
Territory, and shall not be exempt therefrom ,by 
reason of being introduced therein in original pack- 
ages or otherwise. This act shall not prevent the 
importation, transportation, or sale of birds or bird 
plumage, manufactured from the feathers of barn- 
yard fowl.” It is contended that the title of the 
statute tends to show that the operation of section 5 
is confined to shipment from other States and not to 
importation from foreign countries. If the title of 
an act could limit its effect, which it cannot (Potter’s 
Dwarris on Statutes, p. 102), still this claim is with- 
out foundation. The first two sections of the act 
deal with the department of agriculture, and the ref- 
erence thereto in the title is appropriate. The third 
and fourth sections deal with interstate transporta- 
tion of game killed in violation of local laws, and the 
reference in the title “ prohibit the transportation by 
interstate commerce of game killed in violation of 
local laws ” is equally appropriate. The fifth section, 
which is the one before us, deals with an entirely 
different matter, transportation into a State, not out 
of a State, and is embraced in the title of the statute 
only under the designation “and for other purposes.” 
As to this subject, therefore, the title in no respect 
tends to limit the effect of the act. It is difficult to 
see any reason why Congress should have sought to 
discriminate between the bodies of game, song birds 
or wild animals brought into a State from other 
States and those brought from foreign countries. 
The object of the legislation was to enable the States 
by heir local law to exercise a power over the sub- 
ject of the preservation of game and song birds, 
which without that legislation they could not exert. 
Every consideration that led Congress to think it 
wise to confer on the State of New York, as well as 
on other States, a power (which is practically that 
of prohibition during the close season, at least for 
the purposes of sale) over the importation of part- 
tidges from New Jersey, Pennsylvania or Connecticut, 
is equally applicable to the importation of such birds 
from Canada. The obstacle to the successful enforce- 
ment of the game laws of the State would be as great 
in the one case as the other, and as Canada borders 
on the United States for a distance of three thousand 
miles the practical danger would be as great in one 
case as in the other, whatever it might be in the case 








of an importation from Europe. But it is said Con- 
gress permits the importation of foreign game and 
collects the duty thereon, and it cannot have in- 
tended to allow property thus imported to be con- 
fiscated. The proposition that Congress allows the 
importation of foreign game is true only in a re- 


stricted sense. By the “Lacey Act” Congress de- 
termined to aid the States in the enforcement of their 
game laws, but did not deem it wise to enact a game 
law of its own, and this for the very obvious reason 
that the game laws of the different States vary 
greatly, a variation justified in no small degree by 
varying climatic conditions. It would be unwise to 
entirely prohibit the importation of game into the 
country during a part of the year when in some of 
the States the taking and consumption of such game 
is lawful. So it is said practically to the citizen: 
We do not prohibit the importation of foreign game, 
but subject it to the local laws, and you must see to 
it, at your risk, that you do not violate those laws. 
The term “transported” is used in the Wilson Act 
of Congress relative to intoxicating liquors (enacted 
August 8, 1890), as in the present act. Yet it seems 
incredible that Congress intended to suffer the State 
of Maine to seize liquor in original packages when 
brought from Massachusetts, but not when brought 
from Canada or Europe. The words of the section 
before us are sufficiently comprehensive to include all 
game brought into the State from whatever place, and 
we do not think it profitable to enter into a verbal 
analysis save in one respect. It is urged that the 
concluding sentence of the section, “This act shall 
not prevent the importation, transportation or sale 
of birds or bird plumage manufactured from the 
feathers of barnyard fowl,” excludes all birds from its 
operation. We think not. The qualification “manufac- 
tured from the feathers of barnyard fowl” applies 
as well to birds as to bird plumage. Birds men- 
tioned in this sentence are plainly artificial birds, 
incredible that Congrgess intended to suffer the State 
and so the treasury department of the United States 
has ruled. 

The order of the Appellate Division should be re- 
versed, that of the Special Term affirmed, and the 
relator remanded to custody. 

The case of Silz is somewhat different. The affi- 
davit on which the warrant in this case was issued 
creates a strong suspicion that the prosecution was 
instituted by collusion. It states not only that the 
defendant had in his possession the prohibited game, 
but also almost every fact by which the defendant’s 
counsel hope to relieve his client from the penal- 
ties of the law, facts which it is difficult if not im- 
possible to see how they could have been within the 
aitiant’s knowledge. For that reason we should be 
inclined to refuse to entertain the cause had not the 
attorney-general intervened and prosecuted the ap- 
peal. Substantially all the questions raised by the 
affidavit, save one, are disposed of by the views we 
have already expressed. The exception is the state- 
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ment in the affidavit “That said imported golden 
plover and imported grouse are different vari- 
eties of game birds from the game birds 
known as plover and grouse in the State of 
New York and from any birds native to Amer- 
ica. They are different in form, shape, size, 
color and marking from the game birds known as 
plover and grouse in the State of New York.” Of 
course if the birds, the possession of which is charged 
against the relator, are not grouse or birds of the 
grouse family, then no crime is stated in the affi- 
davit and the relator’ should be discharged. But in 
view of the express allegation at the commencement 
of the affidavit that the defendant was possessed of 
one imported grouse, we are inclined to the view that 
the statement quoted should be construed as meaning 
not that the bird so possessed was not a grouse, but 
that it was a different variety of grouse from that 
which is native to the State of New York. So con- 
strued this fact constitutes no defense, nor does the 
allegation that they are different in form, shape and 
color from native birds. It was for the legislature 
to determine, in the protection of native game, how 
far it was necessary or wise to include within the 
penal provisions of the statute birds of the same 
family and of a similar character, though differing 
in some respects. Of course, this statement is made 
within limits. To protect pigeons, turkeys could not 
be excluded. In the present case, however, we are 
clear that the legislature has acted within its power. 

The order of the Appellate Division in each case 
should be reversed, that of the Special Term affirmed, 
and the relators remanded to custody. 

Gray, O’Brren, Epwarp T. BARTLETT, WERNER, 
Hiscock and CHASE, JJ., concur. 

Order reversed, ete. 
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Question for Jury. 
WHETHER PERSON COMMITTING FaTAL ASSAULT WAS 
Acting WITHIN Scope oF PRIvATE EMPLOYMENT 
OR AS A PUBLIC OFFICER. 


New York Court oF APPEALS. 
Decided February 13, 1906. 


CHARLES F. SHARP, as administrator of the estate of 
George Sharp, deceased, appellant, v. Erte RatIt- 
ROAD COMPANY, respondent. 


David C. Robinson, for appellant; Frederick Collin 
for respondent. 

O’Brien, J.—The plaintiff’s intestate, a boy about 
17 years of age, was shot and killed on the 16th of 
May, 1901, by a man named Wheeler, at Salamanca. 
The boy, with one or two companions, got upon one 
of defendant’s freight cars at Elmira for the pur- 
pose of stealing a ride. They were running away 
from their homes and their destination was Youngs- 
town, Ohio. When the train arrived at Salamanca, 








some sixty miles west, it appears that three men 
shouted to them that there were detectives in the 
yard, and they proceeded to get off as quickly as pos- 
sible. They jumped from the moving train and were 
pursued by Wheeler along the railroad track for some 
distance to the west, when the boy turned at right 
angles and passed to the adjacent land through an 
open gate. The pursuit was continued by Wheeler for 
about fifty feet on the adjoining land, and when the 
boy, being ahead of him, was about 100 feet from the 
railroad premises, .Wheeler drew a pistol and fired at 
him, the ball entering the back of his head, produc- 
ing death. 

The question in this case is whether the defendant 
can be held responsible for the act of Wheeler in kill- 
ing the boy. It is claimed that Wheeler acted in a 
dual capacity; that while he was the servant of the 
defendant for certain purposes, he was also a public 
officer, and that he killed the boy while acting in the 
capacity of such officer and not as the servant of the 
defendant. It is important to know at this stage of 
the discussion just what Wheeler’s relations to the 
defendant were. There does not seem to be any dis- 
pute in regard to the scope of his employment. He 
was paid $50 a month by the defendant, and his du- 
ties were to protect the company’s interests on the 
right of way; to keep tramps from trains and look 
after robberies that might occur at stations and on 
freight cars in the yards, and on the tracks, and in 
the station, and look after persons in an intoxicated 
condition on the company’s property, and generally to 
look after crimes committed against the railroad 
company on the right of way. It was part of his 
duty to drive off and keep off trespassers from 
the company’s property. His duty was not 
limited to keeping trespassers off the trains 
where it was to the company’s interest to keep them 
out of the yard.. That was largely committed to his 
discretion. 

It will be observed that there is no conflict in the 
testimony nor any dispute about the facts, and it is 
argued by the learned counsel for the defendant that 
in such cases the question becomes one of law for the 
court, and there is nothing for the jury to pass upon. 
That was the view taken by the learned courts below. 
The plaintiff was non-suited and the Appellate Divis- 
ion affirmed the judgment. It is argued that the 
moment Wheeler passed beyond the boundaries of the 
defendant’s premises on to the adjoining lot where 
the deceased was killed, he was no longer acting a8 
the defendant’s servant, but was pursuing and seeking 
to arrest the boy, who had committed or was engaged 
in the commission of a crime. It will be noted that 
the pursuit commenced when the deceased jumped 
from the car and was continuous until the shooting 
occurred. So the question is whether, at the time 
that Wheeler fired the fatal shot, he was acting as 
the defendant’s servant or as a public officer, and 
further, whether that question was one of law for the 
court or of fact for the jury. 
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In actions for personal injuries arising from negli- 
gence, and in other actions sounding in tort, it is far 
from correct to assert that when the facts are undis- 
puted the question becomes one of law. Whether the 
undisputed facts impute negligence is for the jury, 
when the circumstances are such that men of or- 
dinary prudence and discretion might differ as to the 
character of the acts under the circumstances of the 
case, or whether the inferences to be drawn from or 
the significance to be attached to the testimony are 
doubtful (1 Thomas on Negligence, p. 673). A recent 
author who has written much on the law of negli- 
gence states the rule in these words: “ It is obviously 
a question of fact for the determination of a jury 
whether, at the time of the particular act or omis- 
sion by the servant which caused the injury, the 
plaintiff’s servant was acting within the scope of his 
employment or acting outside of it to effect some 
purpose of his own. Upon such a question the ver- 
dict of a jury will be conclusive. * * * Whether 
the person whose immediate negligence or miscon- 
duct caused the particular injury was acting at the 
time as the servant of the person sought to be 
charged frequently depends on such a variey of facts 
that it falls outside of any definite rule, and for 
that reason becomes, under proper instructions, a 
question of fact for the jury” (1 Thompson on Negli- 
gence, sections 615, 616). The circumstances of this 
case, it seems to me, presented a question of the 
same general character. Did Wheeler, at the mo- 
ment that he fired the fatal shot, put off his char- 
acter as a servant of the defendant and put on 
another and different character, namely, the powers 
and duties of a public officer? Does the fact that he 
crossed the boundary line of the defendant’s premises 
in pursuit of the boy make the question one of law? 
If it be a question of law the principle would be the 
same, whether he had passed the boundary line by 
the distance of two feet instead of fifty. It is ob- 
vious that there is no rule or principle of law to de- 
termine such a question, and hence it belonged to 
the jury. 

It has been frequently decided by this court that 
cases almost identical in their facts must be de- 
termined by the jury when the testimony is of the 
same character as that in the case at bar (Rounds 
.D, L. & W. R. R., 64 N. ¥. 129; Lynch v. Met. 
El. R. R., 90 N. Y. 77; Cohen v. Dry Dock, &c., R. 
R,, 69 N. Y. 170; Peck v. N. Y. C. & H. R. R. R., 70 
N. Y. 587; Hoffman v. N. Y. C. & H. R. R. R., 87 
¥. Y. 25). 

These cases and other cases on the same subject 
Were reviewed and approved in a very recent case 
in this court which is almost identical in its facts 
with the case at bar (Magar v. Hammond, 183 N. 
Y, 387). It was there held that the defendant 
would be liable for the act of Wheeler if he was en- 
faged within the general scope of his employment, 
and whether he was so engaged or was seeking to 
tect some purpose of his own was a question of 


A railroad company employing a servant who 
happens to be a public officer acquires no immunity 
from such employment. Constables and policemen 
are often employed by corporations in the same ca- 
pacity as Wheeler was. It is not beyond the prov- 
ince of a jury in such a case to find that the official 
acts of the employee are to be used for the benefit 
of the defendant and in protection of its interests 
or property. And hence in such a case the char- 
acter of the servant’s act is to be determined in the 
same way and upon the same principles as if he was 
not a public officer at all. If he acts maliciously, or 
in pursuit of some purpose of his own, the defend- 
ant is not bound by his conduct, but if, while acting 
within the general scope of his employment, he 
simply disregards his master’s orders or exceeds 
his powers, the master will be responsible for his 
conduct. 

There was no proof in this case that Wheeler was 
a public officer, except his own stavement given upon 
the examination of the defendant’s counsel. It 
seems that the plaintiff’s counsel called him as a 
witness to prove the facts resulting in the shooting 
of the boy, and upon the defendant’s cross-examina- 
tion he testified to his official character without pro- 
ducing any written or record evidence of the fact. 
The rule in such cases seems to be that where one 
of the parties to an action calls his opponent as a 
witness and proves by him facts tending to sustain 
his case, and such witness in his own behalf after- 
wards gives an explanation of the circumstances 
which, if true, repels the idea of liability on the 
part of the defendant, and though such explanation 
is not disputed by other evidence, this does not au- 
thorize the court to take the case from the jury; it 
is for them to determine what degree of faith is ‘to 
be given to the explanatory testimony. Wheeler was 
undoubtedly an interested witness. He testified to 
facts necessary to the plaintiff’s case and then tes- 
tified to facts in the nature of an excuse for his own 
conduct, and although the excuse was not affected 
by any other evidence, still his credibility was for 
the jury (Becker v. Koch, 104 N. Y. 394; Manhat- 
tan Co. v. Phillips, 109 N. Y. 383; Cross v. Cross, 
108 N. Y. 628). 

It follows that it was for the jury to determine 
whether Wheeler acted within the scope of his em- 
ployment, or whether, being a public officer, he acted 
in that capacity alone. For these reasons I think 
the judgment should be reversed and a new trial 
granted, costs to abide the event. 


CuLLEN, Ch. J.; Epwarp T. BARTLETT, WERNER 
and Hiscock, J.J., concur. Gray, J., dissents on 
the ground that as the plaintiff had shown Wheeler 
to be a local police officer, constable and deputy 
sheriff, and that the assault upon the boy was not 
committed upon the defendant’s premises, his act 
was necessarily that of an officer of the law. Hence 
the non-suit was right. Not sitting, Cuass, J. 





fact for the jury. 





Judgment reversed, &c. 
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Warranty of Machine Sold. 


PeRsoNAL INJURIES SUSTAINED—CONSEQUENTIAL 
DAMAGES. 


New York Court or APPEALS. 
Decided February 6, 1906. 


DANIEL BiRpsincer, appellant, v. McCormick Hakr- 
VESTING MACHINE Co., respondent. 


Appeal from a judgment of the Appellate Division, 
Third Department, affirming a judgment dismissing 
the complaint at the trial. 

This action was brought to recover for the breach 
of a warranty given upon the sale by the defendant 
-of a machine, and the damages asked were for a 
personal injury sustained by one of the purchasers 
as a result of its breaking down while in operation. 

Upon the issue coming on for trial, the counsel 
for the plaintiff made a statement to the jury of 
the case and the following are the facts, which were 
stated and which are to be taken as admitted. The 
plaintiff’s counsel stated that the defendant sold to 
the plaintiff and his brother a machine of its man- 
ufacture, known as a corn husker and shredder. In 
the use of this machine, the plaintiff had his hand 
caught between the rollers, called the snapping roll- 
ers, the office of which was to take the corn from the 
stalks as the stalks passed between the rollers. His 
hand was so mutilated that it was required to be 
amputated. The contract of sale contains the fol- 
lowing provision: 

“It is distinctly understood that the above men- 
tioned machine is purchased subject to the follow- 
ing warranty, and no other, and the undersigned 
hereby acknowledge the receipt of a copy of the 
same. McCormick Harvesting Machine Co. war- 
rants this machine to do good work, to be well made, 
of good materials, and to be durable if used with 
proper care,” &c. 

This action is brought upon this warranty, the 
plaintiff claiming to be entitled to recover for his 
injuries as consequential damages for a breach 
thereof. In operating the machine the plaintiff stood 
upon a platform directly in front of the machine, 
about three feet back of these snapping rollers, into 
which he pushed the corn stalks. These rollers at 
times became clogged, and in order to clean them, it 
is necessary to stop the rollers. This is done by 
means of what is called, in the book of instructions, 
a saftey lever, the arm of which is placed directly in 
front of the man operating the machine and under- 
neath the board over which the corn stalks are 
pushed into the machine. By pushing forward 
slightly with his body upon this lever, the gearing 
to which these snapping rollers are attached is 
thrown off, so that they cease to revolve and may 
be safely cleaned, Upon the day in question, the 
rollers having become clogged, the plaintiff pressed 
upon the lever, the gearing was thrown off and the 





rollers ceased to revolve. He thereupon proceeded 
to clean out the rollers with his hand. Suddenly, 
without warning, the rollers began to revolve, his 
hand was caught and the injury occasioned. We will 
show that a part of this gearing, by which the 
rollers were made to revolve, had become broken; 
that this caused a bolt to slip out of its place, which 
thereupon became wedged in the gearing in such a 
way as to render ineffective this safety lever} that 
these rollers were thereby set in motion, notwith- 
standing the proper use of the safety lever. 

Upon this opening of the plaintiff’s counsel and 
upon the pleadings, which presented an issue upon 
similar allegations, the defendant’s counsel moved 
for the dismissal of the complaint. The motion was 
granted upon the ground that the plaintiff was not 
entitled to recover consequential damages for “ per- 
sonal injuries growing out of a defect of the ma- 
chine.” The judgment dismissing the complaint has 
been unanimously affirmed by the Appellate Division, 
in the Third Department, and the plaintiff has fur- 
ther appealed to this court. 

William J. Roche, for appellant; Edwin Country- 
man for respondent. 


Gray, J.—The question is sharply presented in 
this case whether the warranty, as expressed, cov- 
ered anything more than the quality of the machine 
and its capacity, by reason of good construction, to 
do the work properly for which it was sold. Did 
it assure the purchaser as to anything more than 
was stated? I think not. The defendant warranted 
the machine “to do good work, to be well made, of 
good materials and to be durable if used with proper 
care.” The warranty was an engagement collateral 
to the contract, by which the seller assured to the 
buyer that the subject of the transaction of sale 
was as it was stated therein to be, and the ordinary 
rule of damages upon the breach of a general war- 
ranty awards the difference between the value of the 
article as it had been represented to be and its ac 
tual value. The right to recover consequential dam- 
ages, that is to say, those which are not the direct 
result of the breach and do not arise naturally 
therefrom, will depend upon the terms of the war- 
ranty, considered in connection with the character 
of the article sold. The warranty may be special in 
its undertaking and entitle the purchaser: to recover 
for the remoter consequences flowing necessarily 
from the breach; or the article sold may be of such 4 
character as that its answering the purpose of its 
sale is of the essence of the warranty, and a failure 
in that respect will render the seller liable for the 
necessary consequences. For instances sufficiently 
illustrative of such warranties reference may be had 
to Hoe v. Sanborn (36 N. Y. 98), where circular 
saws were warranted to be “of a good quality,” and 
proved to be entirely worthless. It was held that 
“the warranty, whether considered as express of 
implied, was nothing more than a warranty of 
quality, and the rule of damages for the breach of 
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such a warranty is well settled to be the difference 
between the value of the goods, if they had corre- 
sponded with the warranty, and their actual value.” 
In Passinger v. Thorburn (34 N. Y. 634), where the 
defendant sold cabbage seed, warrs1ied the same to 
produce Bristol cabbages, and the warranty was un- 
true, the rule of damages was held to be the value 
of a crop of Bristol cabbages, such as ordinarily 
would have been produced that year, deducting the 
expense of raising the crop and also the value 
of the crop actually raised therefrom. The 
opinion contains a review of the authorities 
upon the subject of the rule of damages, and it 
from. The opinion contains a review of the authori- 
ties upon the subject of the rule of damages, and it 
was held that “the damages must be such as may 
fairly be supposed to have entered into the con- 
templation of the ‘parties when they made the con- 
tract; that is, must be such as might naturally be 
expected to follow its violation.” It was said with 
respect to the case, that it might be “ reasonably 
supposed to have been in the contemplation of the 
parties that if the seed was not Bristol cabbage seed, 
and would not consequently produce Bristol cab- 
bage, that damage would necessarily accrue to the 
plaintiff and would be a natural consequence of such 
breach.” The warranty was special in its nature. 
In Borradaile v. Brunton (8 Taunt. 335), a chain 
cable was warranted to “last two years” and the 
warranty was untrue. The plaintiff was allowed to 
recover as damages the value of the chain and of the 
anchor which was lost through the breaking of a 
link. The judge held the warranty to be of the suf- 
ficiency of the cable to hold the anchor. In the 
words of Dallas, Ch.J., that was “of the very es- 
sence of the warranty.” There are cases of recov- 
eries for personal injuries as the results of breaches 
of warranty, which are based upon the distinction 
of the probable, if not almost certain, consequences 
entailed by a defective manufacture of the article 
sold; or of an inherently dangerous article sold as 
safe for use; in either of which cases its ordinary 
use necessarily involved personal danger as a matter 
of common knowledge. Instances would be in the 
sale of a defectively made gun or boiler, or of a 
poisonous article of food (Langridge v. Levy, 2 
Mees. & W. 519; Cassidy v. Le Fevre, 45 N. Y. 562; 
Swain v. Schieffelin, 134 ib. 471). The authorities, 
of course, make a distinction between cases where 
there has been a mere breach of warranty and cases 
where there has been a fraudulent representation 
as to the qualities of an article, or a fraudulent con- 
cealment of its unfitness for the buyer’s purpose. 
(See Langridge v. Levy, supra.) 

It may be difficult to define the line of remoteness 
ot damage; but it approaches to definiteness to say 
that where the warranty is general, such damages 
only are recoverable as the parties, standing charge- 
able with the knowledge of their legal rights and du- 
ties, may be deemed to have had in contemplation 
when making their contract, as the result of the war- 


ranty being untrue. 





That which is an effect of the 
breach, in a certain sense, but is removed one stage 
from it, is not the primary, but the secondary conse- 
quence of it. This action is based upon the con- 
tract, and in such a case, where there has been no 
fraud, the recovery is to be measured by a compen- 
sation to the vendee for the natural and proximate 
consequence of the breach by the vendor of his war- 
ranty in the failure of the article to meet. the repre- 
sentation as to its quality, which would be the dif- 
ference between the value of the article as warranted 
and its actual value. 

This machine was sold for the price of $230, and 
the contract of sale was specific in excluding any 
other warranty than the one expressed, namely, that 
it would do good work, that it was well made, of 
good materials and was durable if used with proper 
care. It cannot, with any reason, be said that such 
representations related to anything beyond the ca- 
pacity of the machine to properly accomplish the 
purpose of husking and shredding corn. The infer- 
ence is not permissible that the minds of the parties 
met upon any other idea than that of the capacity 
of the machine, by reason of its good construction, 
to do good work and of an indemnity to the buyer 
against its failure in that respect. There was a 
warranty of the fitness of the machine for the pur- 
pose of the buyer and if it did not effectively husk 
corn and shred the corn stalk, or if it injured the 
ear of corn in its working, it would have failed in 
its purpose and it would be worthless, except as to 
what value the mere materials might possess. It is 
neither a sensible nor a natural conclusion for the 
mind to reach that the parties supposed, the buyers 
that they were getting, the seller that it was giving, 
an insurance against accidents to the person, possi- 
bly consequent upon a breaking down of the machine. 
An accident to the machine, when in operation, might , 
or might not occasion personal injury; but the lan- 
guage of this warranty, to the ordinary mind, con- 
veys, neither expressly nor impliedly, the intention to 
indemnify in such an event. Had it been stated that 
the machine was safe for use, or to similar effect, it 
would be clear that the parties had in mind the idea 
of danger to the operator and of some assurance 
against it. It would have been easy, and altogether 
natural, to have made the contract plain upon that 
point. No technical rule of the law requires the ex- 
tension of the liability of the defendant to conse- 
quential damages and, in my judgment, it is the 
sounder doctrine to limit the construction of this 
contract and to hold the warranty to have been a 
general assurance of the serviceable quality of the 
machine. It was not otherwise special in its nature 
than as to fitness for the work, and the vendees had 
no right to rely upon it as an assurance against 
damage beyond what naturally might be expected to 
flow from its untruth. ‘ 

The conclusion reached renders unnecessary the 
consideration of the other questions argued and I 
advise the affirmance of the judgment, with costs. 
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Epwarp T. BartLett, J. (dissenting).—I dissent 
from the judgment about to be entered, on the ground 
that this corn husker and shredder was designed for 
one purpose and could be used in no other work. I 
am unable to distinguish this case from the gun 
which exploded, the boiler which burst, or the rope 
which was deemed to have been strong and well made. 
‘In the gun case there was a recovery for personal 
injuries sustained, and in the other two cases a re- 
covery for the value of property destroyed. 

This case, in my opinion, is not to be distinguished 
in principle from Mowbray v. Merryweather (L. R. 
2 Q. B., 1895, 640). The plaintiffs, a firm of steve- 
dores, contracted to discharge a cargo from the de- 
fendant’s ship, the defendant agreeing to supply all 
necessary cranes, chains, &e., reasonably fit for that 
purpose. The'defendant, in breach of his agreement, 
supplied a defective chain, which broke while being 
used, and in consequence one of the plaintiff’s work- 
men was injured. The workman having recovered in 
an action brought against the plaintiffs, the latter 
sued the defendant to recover the damages so paid. 
In the Court of Appeals it was held that the plain- 
tiffs’ liability to pay compensation to their workmen 
was the natural consequence of the defendant’s breach 
of contract, and such as might reasonably be sup- 
posed to have been within the contemplation of the 
parties when the contract was entered into; and, 
therefore, the damages claimed were not too remote. 
The Master of the Rolls, Lord Esher, said at the 
opening of his opinion: “I have no doubt about this 
case, though we have now to determine the point 
raised for the first time. The action is brought for 
breach of a warranty given by the defendant to the 
plaintiffs. That such a warranty was given is not 
disputed. It was one implied by law, but that ap- 
pears to me to make no difference. It was to the 
effect that the chain in question was so far sound as 
to be sufficient for the work which the plaintiffs had 
to do as stevedores.” 

In the case at bar the plaintiff claimed that a gen- 
eral warranty may be extended in its effects to cover 
the case in hand, and, if not, a special warranty will 
be implied. I am of opinion that the general war- 
ranty may be extended to cover this case. 

When the manufacturers of this machine war- 
ranted it to be, among other things, “well made,” of 
“good materials” and “durable,” they certainly, in 
view of the fact that this machine was designed for 
a single purpose only, must be held to have war- 
ranted that the safety lever, designed to arrest the 
motion of a portion of the machinery to enable the 
clogged rollers to be cleared by the hand of the op- 
erator, would so act as to enable the work to be 
safely done. In fact, within a month of the purchase 
of the machine, the appliances of the safety lever 
broke while plaintiff was properly resting his weight 
upon the lever in the act of clearing the rollers, with 
the result that the rollers were suddenly. released, 
started and he lost his right hand. Thus it clearly 





appears that the machine was not well made, of goog 

JJ., concur with Gray, J.; EDWARD ‘I’. BARTLETT, J,, 

material and durable as required by the warranty, 
CULLEN, Ch. J., O’BRIEN, WERNER and Hiscock, 

reads dissenting opinion; CHASE, J., not sitting. 
Judgment aftirmed. 
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Taxation of Billboard Advercisements. 

A recent article on “The Contrut of Advertise 
ents in Foreign Law,” in the Loudon Law Times 
concludes with the following language: _ 

‘fhe taxation of advertisemcats is mainly or 
French origin. French law divides advertisements 
for the purpose into affiches sur papier and a/fiches 
peintes—viz., advertisements .mpressed on some 
other substance than paper. A/fiches sur papier are 
taxed according to the size or tlie sheet, and a/jiches 
peintes according to size and at a rate varying with 
the population of the commune in which they are ex- 
hibited. This latter provision leads to a somewhat 
curious result in the case of affiches peintes exhibited 
in places like railway carriages, which are always on 
the move frous commune to commune. In this case 
these advertisements are taxed at the lowest rate— 
viz., that for a commune whose population does not 
exceed 5,000. Afficnes peintes bring in a far smaller 
revenue from taxation than do the more numerous 
affiches sur papier. They include, however, adver- 
tisements carried by sandwich-men, though one would 
suppose that this class of advertisement would be 
usually printed on paper. Sandwich-men, it should 
be mentioned, are forbidden in France, by a police 
ordinance of November, 1888, to wear eccentric cos 
tumes or disguises, a regulation for which there is 
much to be said. Taxation of advertisements is also 
in force in Italy, Belgium and in some of the Swiss 
cantons, though by .«o means in all. In America it 
appears to be in force in some States and cities, 
though in many cases it is difficult to distinguish it 
from the license required for bill posting, a license 
very generally required in American regulations. 
The regulations of the city of New Orleans would ap- 
pear to supply the solitary instance of the taxation 
of advertisements in newspapers. The French, Italian 
and Belgian regulations specifically except newspaper 
advertisements. Indeed, the whole question of the 
regulation of newspaper advertisements is almost ab 
solutely ignored by the parliamentary return, though 
the subjects on which the return was required to 
supply information are wide enough in their range 
to include all classes of advertisement. Probably the 
regulations dealing with newspaper advertisements 
are but few, and unimportant in character.” 

We do not believe that there is any appreciable 
sentiment in this country for the taxation of adver- 
tisements in newspapers, but it might prove other- 
wise with laws for the substantial taxation of bill- 
board advertisements. With the general growth of 
the public esthetic sentiment attempts have beet 
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made in various places to prohibit or control the dis- 
play of unsightly advertisements on fences or the 
walls of private buildings. In his work on “ Police 
Power,” Mr. Ernst Freund (sec. 182) remarks: 

“Tt is generally assumed that the prohibition of 
unsightly advertisements (provided they are not in- 
decent) is entirely beyond the police power, and an 
unconstitutional interference with rights of property. 
Probably, however, this is not true. It is conceded 
that the police power is adequate to restrain offensive 
noises and odors. A similar protection to the eye, 
it is conceived, would not establish a new principle, 
but carry a recognized principle to further appli- 
cation.” 

The analogy so suggested to offensive noises and 
odors is a priori clear enough. The difficulty arises 
as to practical administration. Mr. Freund himself 
in a note remarks that, ‘although the power to re- 
strain unsightly signs be conceded, “the manner of 
its exercise would give rise to constitutional difli- 
culties. * * * Under our government system these 
regulations would have to proceed from the legisla- 
tive authority of either State or locality. Such reg- 
ulations would have to define what signs are pro- 
hibited and some test would have to be discovered by 
which to discriminate that which is merely unes- 
thetic from that which is so offensive as to fall under 
the police power, since the prohibition of all adver- 
tising signs would be out of the question.” 

It would probably be futile to attempt general leg- 
islation on the subject, both because of its inherent 
difficulty and because there is a very decided expres- 
sion of judicial authority in recent cases against the 
constitutionality of statutes or municipal regulations 
restraining billboard advertisements or similar uses 
of private property out of purely esthetic considera- 
tions. The police power in this respect has been 
limited to the regulation of the size or manner of 
using signs in the interest of physical safety (N. J. 
B. P. S. Co. v. Atlantie City, N. J., 58 Atl. 342; 
Passaic v. Paterson B. P., &e., Co., N. J., 62 Atl. 267; 
Chicago v. Gunning System, Ill. 73 N. E. 1035; Peo- 
ple, &c., v. Green, N. Y. 85 App. Div. 400; also see 
many cases cited in Passaic v. Paterson Bill Post- 
ing Co., supra). 

Nevertheless it does not necessarily follow that 
judicial power might not be exercised under the facts 
of a given case to restrain a particular advertise- 
ment or collection of advertisements as a nuisance. 
An inherently lawful business may constitute a nui- 
sance because of the manner or the place in which it 
is conducted. It is not impossible that the increas- 
ing public esthetic sentiment will, in time, sanction 
the judiciary in taking cognizance of particular nui- 
sances of sight, as is now done with nuisances of 
sound and odor. 

Meantime, there would seem to be no good reason 
why the taxing power should not be applied to a 
form of business enterprise which has already be- 
come quite offensive to the public. If billboard ad- 











vertisements must exist, the public might as well 
derive a revenue from them, and if the tax be made 
substantial and graded according to advertising 
space employed, it may indirectly tend toward dimi- 
nution of the evil itself. A law applying generally 
to all use of billboards and with uniform regulation 
as to gradation of tax would doubtless be consti- 
tutional—N. Y. Law Journal. 
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Hotes of Cases. 

Master and Servant—Remuneration—Forfeiture.— 
In Sipley v. Stickney, decided by the Supreme Judi- 
cial Court of Massachusetts in June, 1905 (76 N. E. 
226), it was held that the willful failure of a person, 
in charge of a farm as manager for the owner, to 
return to the owner accurate statements of the ex- 
penses incurred in running the farm, is a bar to a 
recovery by the manager for his services in running 
the farm, although the stipulation of the contract 
requiring him to return an accurate statement of his 
expenses is not of the essence of the contract. The 
court said in part: 

The defendant relies on the doctrine long estab- 
lished in this commonwealth and last applied in 
Homer v. Shaw (177 Mass. 1, 58 N. E. 160), where 
the earlier cases are collected, namely, that one who 
has voluntarily failed to complete a piece of work 
to be done under a special contract for an entire 
sum is without remedy. The weight of authority is 
the same in other jurisdictions (See Forman & Co. 
Proprietary, Lim., v. Ship Liddesdale, 1900, A. C. 
190; Hansbrough v. Peck, 5 Wall. 497, 18 L. Ed. 
520; Scheible v. Klein, 89 Mich. 376, 50 N. W. 857; 
Kohn y. Fandel, 29 Minn. 470, 13 N. W. 904; Tim- 
berlake v. Thayer, 71 Miss,°279, 14 South, 446, 24 L. 
R. A. 231; Smith v. Brady, 17 N. Y. 173, 72 Am. 
Dec. 442; Ginther v. Schultz, 40 Ohio St. 104; Posey : 
vy. Garth, 7 Mo. 94, 37 Am. Dec. 183; Beach v. Mul- 
lin, 34 N. J. Law, 343; Hartman v. Meighan, 171 
Pa. 46, 33 Atl. 123), although there are decisions in 
some jurisdictions the other way; the leading case 
being Britton v. Turner (6 N. H. 481, 26 Am. Dec. 
713). But the doctrine of Homer v. Shaw does not 
necessarily reach the case at bar. For we assume 
that in Homer v. Shaw and the other cases (supra) 
the breach went to the essence of the contract, and 
that in the case at bar the failure to return accurate 
statements might have been held not to go to the 
essence of the contract. We also assume that a 
breach after part performance, not going to the 
essence of the contract, ordinarily will not prevent a 
recovery on the contract. But we are of opinion that 
a willful default in the performance of a stipulation 
not going to the essence of the contract bars a ca 
covery. In this commonwealth, where there is 4 
remedy under some circumstances outside the con- 
tract in case, a building is erected on the defend- 
ant’s land, it is restricted “to cases in which there is 
an honest intention to go by the contract” (Hayward 
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v. Leonard, 7 Pick. 181, 187, 19 Am. Dec. 268). To 
the same effect, see Hattin v. Chase (88 Me. 237, 33 
Atl. 989); Kane v. Stone Co. (39 Ohio St. 1) ; Moore 
v. Carter (146 Pa. 492, 23 Atl. 243); Barrett v. 
Coal Co. (51 W. Va. 416, 41 S. E. 220, 90 Am. St. 
Rep. 802). In New York, where under somewhat 
similar circumstances there is a remedy on the con- 
tract, the right to recover is restricted in the same 
way “to cases of honest intention of contractors to 
fairly perform their contracts” (Crouch v. Gutmann, 
134 N. Y. 45, 55, 31 N. E. 271, 30 Am. St. Rep. 608; 
see, also, Heckmann v. Pinkney, 81 N. Y. 211). To 
the same effect, see Leeds v. Little (42 Minn. 414, 
44 N. W. 309); Elliott v. Caldwell (43 Minn. 357, 
45 N. W. 845, 9 L. R. A. 52); Linch v. Paris Lumber 
& Grain Elevator Co. (80 Tex. 23, 15 S. W. 208). 

The ground on which it is held that a default after 
part performance not going to the essence of the con- 
tract does not bar a recovery on the contract is this: 
Where the parties have not in terms made the per- 
formance of the stipulation in question a condition 
precedent to the payment of the entire price named 
in the contract, the court is asked to hold that by 
implication it was the intention of we parties that 
a failure to perform this stipulation which does not 
go to the essence of the contract should defeat the 
plaintiff’s right to the contract price. In such cases 
the court has held that by implication such cannot 
be taken to have been the intention of the parties, 
and has left the defendant to his cross-action or 
other remedy for such a breach. Where the plaintiff 
has honestly tried to perform his contract it is one 
thing to hold that it must have been the intention to 
make the commission of such a breach a condition 
precedent. But where the default is willful the 
question, in our opinion, is a different one. Where 
a contractor commits a willful default and yet 
claims the contract price, he in effect claims that he 
has a right to break his contract. But he has no 
such right. “The doctrine that a breach after part 
performance is not a defense, unless it goes to the 
essence, does not give a party a right to commit a 
breach because it does not go to the essence; it merely 
excuses the breach to the extent just stated after it 
has been committed” (Langdell, Summary of the 
Law of Contracts, sec. 168). In Metcalf on Con- 
tracts (pp. 8, 9), the general doctrine is laid down 
that: “If the failure to perform the express con- 
tract be intentional, it is such bad faith that he can 
recover nothing.” See, also, Nelichka v. Esterly (29 
Minn. 146, 12 N. W. 457). 


20: 


That the statute of fraud is satisfied and specific 
performance of a contract may be decreed, is held, 
in Charlton v. Columbia Real Estate Co. ([{N. J. 
Err. & App.] 69 L. R. A. 394), where a signed, but 
undelivered, lease, taken in connection with a pre- 
viously signed memorandum in writing or an oral 
agreement for a lease, shows a complete agreement 





on.the terms of the lease. 


—————., 


Rew Books and Rew Editions. 
Tnternational Law. By Edwin Maxey. St. Louis; 

The F. H. Thomas Company, 1906. 

When, a few weeks ago, the F. H. Thomas Lay 
Book Co. announced a work on International Lay 
by Dr. Edwin Maxey, we were led to expect that 
most excellent work would be forthcoming. This ex. 
pectation was based upon the exceptionally high 
character of all the other publications by this firm 
and our knowledge of the «bility of the author. The 
work itself has convinced us that we might have se 
our expectations higher without danger of disap. 
pointment. The book is written in a style which is 
at once easy and yet vigorous, extremely concise with 
out being choppy, and of a clearness which reminds 
one of the writings of Macauley. While in subject 
matter it does not suffer by comparison with the 
masterly work on this subject by Hannis Taylor, in 
logical analysis and style, it is easily superior. Among 
the special features of the book are the excellent col- 
lection of illustrative cases which furnish a sound 
basis upon which to rest the conclusions reached in 
the text. The marginal notes are a great conver 
ience to the reader and increase immensely the value 
of the book. Instead of following the conventional 
method of having a lot of notes at the bottom of the 
page where very few ever read them, the author has 
worked them into the text in a way that does not 
break the continuity of the discussion, but secures a 
hearing for the authorities cited. The recent achieve 
ments and tendencies in the realm of International 
Law are discussed and summarized in a manner which 
shows keen insight and a proper appreciation of the 
relative value of events. Controverted points are 
discussed with convincing logic and entire fair 
ness. In controversies in which the United States 
has been in the wrong the author makes no attempt 
to warp the rules to meet the necessities of the case, 
but admits the correctness of the contention of the 
other party to the controversy with a frankness and 
impartiality characteristic of a judicial mind. The 
work is admirably arranged for class-room use, and 
should appeal especially to those favoring the cas 
method. Appearing as it does upon the eve of a great 
international conference, it is sure to receive wide 
attention among diplomats and international lawyers 
of this and other countries. A copy of it would form 
a valuable addition to the library of every member 
of our diplomatic and consular service. 

Considering the increased attention which is being 
given to questions of International Law and the meri- 
torious character of the work it should have no diff 
culty in securing a large sale, and it is certain to 
secure a permanent place among the ieal contribu 
tions to the literature of the subject. 


The Heart of the Railroad Problem. By Frank Par 
sons, Ph. D. Boston: Little, Brown & Compaly 
1906. 

This is very properly regarded as one of the books 
of leading importance on the pressing subject of 
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railroad rate regulation. The author is an original 
investigator and thinker, who for twenty years or 
more has been writing and speaking on the rela- 
tions between the railroads and the public. His 
testimony before the Interstate Commerce Commit- 
tee of the United States Senate, and before the Uni- 
ted States Industrial Commission, attracted wide 
attention. Later, he travelled over many countries 
of Europe and over three-fourths of the United 
States studying railroads, meeting railroad presi- 
dents and other officers in a conscientious effort to get 
a thorough understanding of the railroad situation. 
He also made an extensive study of the railroad lit- 
erature of leading countries and examined thor- 
oughly the reports and decisions of commissions and 
courts in railroad cases in the United States. As a 
result of these exhaustive studies Prof. Parsons has 
become convinced that the heart of the problem of 
railroad rate regulation lies in the question of im- 
partial treatment of shippers. The main complaint 
against the railroads is not that the rates as a whole 
are unreasonable, but that favoritism is shown for 
large shippers having control of railways or a special 
“pull” with the management. The book reveals the 
facts in reference to this sort of favoritism or unjust 
discrimination in a manner at once frank, fair and 
convincing. It throws much light upon the inner 
workings of the system, and cannot fail to be of 
material service in the working out of the difficult 
problem. 
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lady Baltimore. By Owen Wister. New York: The 

Macmillan Company. 1906. 

It is hardly conceivable that anyone can read 
this, the latest novel by the author of The Virginian, 
without paying willing tribute to its charm and to 
the perfection of the art with which the story is 


told. Mr. Wister has made a distinct advance upon 













a8, his earlier work, duplicating a great success, though 
the B in doing so he has performed the still more difficult 
and BF feat of leaving the fields of his earlier effort in the 
The & far West, among the cowboys, and entering that of 
and ¥ ultra-fashionable society in the South. Lady Balti- 
ca TH more is not a lady, but a kind of cake—“all soft and 
reat 






in layers, and it has nuts’—sold at the Woman’s 
Exchange of King’s Port, where the romance begins 
and progresses and reaches its happy termination. 
In Lady Baltimore there are summarized with the 
lightest touch the social standards of the North and 
the South, the marks of caste, the shibboleths of 
breeding. The lively play of cultivated minds runs 
il through its pages. It is real life, and it is fairly 
live, And withal, it is treated in style at once 
itnical, whimsical, delicate, supremely artistic. It 
isa keen study of American manners, old-fashioned 
ad new, which will furnish food for thought to 
those readers who like to take any thought in their 
fiction. It is really a message of conciliation be- 
tween the North and the South, an interpretation 
ot mutual brotherhood. The reader is bound to fall 
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it once under the spell of Mr. Wister’s light comedy 








manner, and then the rest of the book is a positive 
delight. It is fully and adequately illustrated in 
line and half-tone by Messrs. Vernon Howe Bailey 
and Lester Ralph. 


If Youth But Knew. By Egerton Castle. New York: 

The Macmillan Company. 1906. 

Although wholly different from the same author’s 
earlier work, “The Pride of Jennico,” one of the 
most popular of recent works of fiction, this has the 
same charm and the same atmosphere. Among its 
leading actors is an old, wandering musician, a man 
with a deeply tragic past, a mysterious, almost fan- 
tastic figure, caustic yet invariably benevolent, who 
roams the world, unable to rest long anywhere. One 
sunset hour up in the mountains, the old man’s path 
in life crosses that of a young man whose essential 
qualities of heart and manliness, under a languid 
and haughty demeanor, he is quickly able to detect. 
The musician, whom many people regard as men- 
tally unbalanced, and who calls himself the Singer 
of Youth, finds the young man strangely blind to 
the glory of his years, and his purpose throughout 
the story is to teach this youth to be young; to 
realize the delicacy of the spring of man’s age; to 
know, in short, the beauties of this world before its 
colors begin to fade in the eyes of age. The young 
man, under this influence, leaves the easy, hum- 
drum highroad of everyday life and becomes drawn 
into hitherto unknown romance. It is wholly un- 
necessary to add for the benefit of anyone who has 
read previous works by the same author, that the 
style is most engaging, and that it is unfolded with 
rare skill and charm, keeping the interest aroused 
from the beginning to the close of the story. It is 
emphatically a book to be remembered as well as to 
be read—Literary Journal. 
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Literary Aotes. 

The North American Review for April contains a 
number of strikingly good articles. “A Jeffersonian 
Democrat” advocates the nomination of Woodrow 
Wilson for president. Paul Morton, president of 
the Equitable Life Assurance Society, and Darwin 
P. Kingsley, vice-president of the New York Life In- 
surance Company, point out what is to be sought 
and what avoided in “ Life Insurance Legislation.” 
Senator A. O. Bacon defines what he believes to be 
“The Senate’s Share in Treaty-Making.” Principal 
Booker T. Washington contributes “Tuskegee: a 
Retrospect and a Prospect.” Vernon Lee suggestively 
studies “Tolstoy as Prophet.” Henry James gives 
his impressions of Philadelphia. Edward Porritt 
describes “ Canada’s Tariff Mood toward the United 
States.” Louise Collier Willcox examines “ Recent 
Speculations upon Immortality.” Upton Sinclair, 
arguing from a socialistic point of view, finds a con- 
nection between “ Markets and Misery.” Ida Husted 
Harper writes of “Susan B. Anthony: the Woman 
and Her Work.” The department of World Politics 
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contains communications from London, St: Peters- 
burg, Vienna and Washington. 


Louise Collier Willcox contributes to the April 
issue of the North American Review some illumin- 
ating comments on “ Recent Speculations upon Im- 
mortality,” in an article reviewing a number of 
books recently published, including “The Life of 
Reason,” by George Santayana; “Evolution,” by Dr. 
Saleeby; “ The Eternal Life,” by Hugo Munsterberg; 
“The Endless Life,” by S. M. Crothers; “ Science and 
Immortality,” by Dr. William Osler; “ Individuality 
and Immortality,” by W. Ostwald, and “ The Art of 
Creation,” by Edward Carpenter. Mrs. Willcox says: 

“Whenever the flood of life is at the full, then, 
too, the sense of death is most copious. It is not 
the sluggish nor the half-alert who, in all the in- 
evitable round of hourly changes, feels the looming 
shadow of the ultimate passing as it approaches. 
Rather is it he who in every nerve is alive who feels 
most keenly the trickling by of the hours, and who 
strives to hold at bay the great Invader, lingering 
like a child upon the shore eager to cast one last 
pebble before the sun goes down. 

“The Elizabethan and Victorian eras, both periods 
of resplendent vitality, have been notably preoccupied 
with the sense of death. If they of the earlier time 
sowed broadcast more magnificent and enlightening 
phrases, we of the later may at least claim to have 
been more impartial, more eager, if by any means it 
might be accomplished, to come at some glimmering 
of exact truth. The contemplative descriptions of 
the Elizabethan period have become treatises, in 
which, from all the known data of the world, men 
have endeavored to plummet the ocean of the un- 
known. The method only is different. The poets then 
were as eager as the scientists are now to fathom the 
meaning of the strange contradiction of life.” 


Mr. Owen Wister, the author of “ Lady Baltimore” 
and “The Virginian,” was born in Philadelphia in 
1860, and graduated from Harvard in 1882. He was 
admitted to the Bar in his native city some years 
later; but he has devoted himself chiefly to literary 


work, varied by long sojourns in the far West. In 
addition to the two novels above-mentioned he is the 
author of “Philosophy Four,” an amusing and un- 
pretentious skit on undergraduate life at Harvard, 
famous the country over among Harvard men. 


Little, Brown & Co. announce for publication 
April 7 new editions, with illustrations by American 
artists, of two of E. Phillips Oppenheim’s earlier suc- 
cesses. “A Millionaire of Yesterday,” and “The 
Man and His Kingdom.” John W. Kennedy has 
drawn the picture for “ A Millionaire of Yesterday,” 
while Ch. Grunwald has supplied striking illustra- 
tions for “The Man and His Kingdom.” (Price, 
$1.50 each.) Mr. Oppenheim’s latest novel, “A 
Maker of History,” is reported by the New York 


— 


A third printing of Jeremiah Curtin’s authorized 
translation of “On the Field of Glory” by Henryk 
Sienkiewicz is announced by Little, Brown & Co. 4 
London review (The Academy) is authority for the 
statement that although the books of the famous 
Polish novelist, Henryk Sienkiewicz, are widely pop- 
ular, they have not brought him a fortune. “The 
Russian Empire has not yet adhered to the Berne 
convention, and Polish copyrights can therefore be 
violated with impunity. The country seat, moreover, 
which his admiring compatriots lately presented to 
him in the neighborhood of Warsaw, is no source of 
income, but, on the contrary, costs him a great deal 
to keep up. . His daily mailbag, too—so we are as 
sured by a brother author who has sometimes helped 
him to attend to it—makes great inroads upon his 
purse as well as his time. He receives about four 
hundred letters a day. Most of them are requests for 
his autograph, but a good many are requests for 
subscriptions.” 


“The District Attorney” is the title of a timely 
new novel by William Sage, dealing with present 
day political and financial life, announced for early 
publication by Little, Brown & Co. It is the story of 
a son with high ideals and a father of the modern 
financier type, and the inevitable clash with its dire 
consequences. Mr. Sage is the author of “ Robert 
Tournay,” a story of the French Revolution; “ The 
Claybornes,” a story of the Civil War, and “ Frenchy, 
the story of a Gentleman.” 


Miss Marie Van Vorst, the talented author of 
“Miss Desmond,” is one of the very few American 
writers of to-day who may fairly be termed cosmo 
politan. Her new novel, “The Sin of George War 
rener,” which the Macmillan Company announce for 
issue in May, is a study of life and manners amonga 
circle of people in a suburban town. It is described 
as a story of tempted virtue, fall, and sin; realistic, 
human, and having what most novels lack—an actual 
relation to life. 


Little, Brown & Co., the Boston publishers, have 
an‘unusually promising list of new books on theit 
spring list. This firm opened the publishing season 
of 1906 with “A Maker of History,” by E. Phillips 
Oppenheim, followed by “On the Field of Glory,” by 
Henryk Sienkiewicz, and “The Sage Brush Parson; 
by A. B. Ward. Other books of fiction announced for 
early publication are: “Hearts and Creeds,” by Anna 
Chapin Ray; “Maid of Athens,” by Lafayette Me 
Laws; Kenelm’s Desire,” by Hughes Cornell; “Called 
to the Field,’ by Lucy M. Thurston; “Old Washing 
ton,” by Harriet Prescott Spoord; “Sandpeep,” by 
Sara E. Baggs; “The Wire Tappers,” by Arthur 
Stringer; “The Wolf at Susan’s Door,” by Anne 
Warner; “The District Attorney,” by William Sage, 
and “In Treaty With Honor,” by Mary Catherine 
Crowley. This firm will also issue a new illustrated 





Tribune to be the best selling book in New York City. 


edition of “Truth Dexter,” by Sidney McCall, with 4 
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series of pictures by Alice Barber Stephens; also 


new editions, with illustrations, of two of E. Phil- 
lips Oppenheim’s novels, “A Millionaire of Yester- 
day” and “Man and His Kingdom ;” together with 

pular editions of the following recent novels: 
“Painted Shadows,” by Richard Le Gallienne; “The 
Viking’s Skull,” by John R. Carling; “Sarah Tul- 
don,” by Orme Agnus; “The Siege of Youth,” by 
Frances Charles; “Hassan, a Fellah,” by Henry Gil- 
man, and “The Wolverine,” by Albert L. Lawrence. 
Other books on Little, Brown & Co.’s spring list in- 
dude the following: “The Heart of the Railroad 
Problem,” by Prof. Frank Parsons; “The Fight for 
Canada,” by Major William Wood; “The Up-to-date 
Waitress,” by Janet McKenzie Hill; “Thunder and 
Lightning,” by Camille Flammarion; “Practical Row- 
ing, wth Seull and Sweep,” by Arthur W. Stevens; 
“The Economy of Happiness,” by James MacKaye; 
“The Game of Bridge,” by Fisher Ames; “The Book 
of Daniel and Modern Criticism,’ by Rev. Charles 
H. H. Wright, D. D., and “Centralization and the 
Law,” by Dean Melville M. Bigelow, of the Boston 
University Law School, and others. Little, Brown & 
(Co. also announce a special limited issue of “The 
Triumphs,” by Petrarch, translated by Henry Boyd, 
and printed at the University Press from Hunman- 
istic type, made especially for the publication, to- 
gether with six plates from ancient Florentine en- 


gravings. 





20: 


Among the Late Decisions. 
Indictment by a grand jury is held, in State v. 
Guglielmo ([{Or.] 69 L. R. A. 466), not to be neces- 
sary to due process of law, so as to preclude the in- 
stitution of a criminal prosecution by information. 


A railway company which has made an arrange- 
ment with a transfer company to furnish at its 
passenger station all the vehicles necessary for the 
accommodation of the passengers arriving there on 
its trains, or on the trains of other railroad com- 
panies using he station, is held, in Donovan v. Penn- 
sylvania Co. U. S. Advance Sheets, 91, to have the 
right to exclude from the station and depot grounds 
all other hackmen or cabmen seeking entrance for 
the purpose of soliciting for themselves the custom 
or patronage of passengers. 


The right to sell a water right free from the land 
for which it was appropriated is held, in Johnston v. 
Little Horse Creek Irrig. Co. (Wyo.), 70 L. R. A. 
341, not to be cut off by statutes requiring an intend- 
ing appropriator to apply to state officers for a per- 
mit, and to describe accurately the land on which the 
water is to be used. — 


The measure of damages for false and fraudulent 
Tepresentations by which a party had been induced 
to exchange real property for stock in a corpora- 
tion, but who had affirmed the contract after dis- 
tovering the deceit, is held, in Beare v. Wright ([{N. 





(Dd. 69 L. R. A. 409), to be, in the absence of a 


claim for special or exemplary damages, the differ- 
ence in the value between what was received or 
parted with, as the case may be, and what would 
have been received or parted with had the represen- 
tations been true. 


The marriage of a ward, valid where made, in a 
sister State, is held, in Ex parte Chace ([R. I.] 69 
L. R. A. 493), to be necessarily regarded as valid at 
his domicil, although it would not have been so had 
it been solemnized there, because of statutory limita- 
tion of his right to contract. 


Owners of property in possession of tenants are 
held, in New Castle v. Kurtz ([Pa.] 69 L. R. A. 488), 
not to be bound to keep watch to see that ice dan- 
gerous to travel does not form on the walks in front 
of it, which are properly constructed and in proper 
repair, where their negligent construction of their 
buildings does not contribute to its formation. 


That a man is deprived of his curtesy interests in 
land by conveying it to his wife to her sole, separate, 
and exclusive use, free and discharged from all his 
control and liabilities, is held in Bingham v. Weller 
((Tenn.] 69 L. R. A. 370). A note to these cases re- 
views all the other authorities on effect of convey- 
ance by husband to wife. 


A deed without power of revocation, from a parent 
who is incapacitated physically and weak mentally, 
to his daughter who has for some time had the care 
of him, made without the benefit of competent and 
independent advice, is held, in Slack v. Rees (N. J. 
Err. & App. 69, L. R. A. 393), to be properly set aside 
by equity. 

An agent authorized to issue policies is held, in 
Richard v. Springfield F. & M. Ins. Co. ([{La.] 69 L. R. 
A. 278), to bind the company by all waivers, represen- 
tations or other acts within the scope or requirements 
of his business, unless the insured has notice of the 
limitation of his power. 


The right to file a bill of review after the lapse 
of the statutory period for an appeal is denied in 
Watkinson vy. Watkinson (N. J. Err. & App., 69 L. 
R. A. 397), except in case of new or newly discoy- 
ered matter. 


Where a will, the body of which is written on 
horizontal lines on several pages of foolseap paper, 
so that all its items and provisions are in consecu- 
tive order to the end of the last page, under which the 
testator’s signature appears, but there is also written 
in the margin of the last page to the lett of, and 
separated from, the body of the instrument, a dis- 
positive clause extending lengthwise of the page from 
near the bottom to near the top, and in no manner 
connected- with the body of the instrument by any 
words or marks to indicate where the marginal mat- 
ter is to be read in relation to the other provisions,. 
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and it is established by testimony that the marginal 
matter was written after all the other provisions, at 
the request of the testator, and before he attached 
his signature under the body of the will,—it is held, 
in Irwin v. Jacques ([Ohio], 69 L. R. A. 422), that 
the wwill is not signed at the end, as required by stat- 
ute, and is invalid for that reason. 


A decree denying the right of a corporation to have 
tonds secured by mortgage onits property sur- 
rendered by a pledgee who was seeking to foreclose 
its lien on the bonds against the pledgeor, on the 
ground that the bonds had been wrongfully put upon 
the market, and had never been rightfully negotiated, 
is held, in Ruckman y. Union Railway ([Or.] 69. L. R. 
A. 480), to be no bar to a subsequent suit against the 
corporation to foreclose the mortgage by which they 
are secured since the latter question could not have 
been determined in the former action. 


A judgment of a justice of the peace, rendered 
within less than the time prescribed by statute after 
service of summons, is held, in Kerr v. Murphy ([S. 
D.] 69 L. R. A. 499), not to be so far void that its 
execution can be enjoined. 


That a party pleading a judgment as an estoppel 
must sustain the plea by showing that the particular 
matter in controversy was actually determined in the 
former litigation, in accordance with his contention, 
is declared, in Draper v. Medlock ([Ga.] 69 L. R. A. 
483), where it appears from the record introduced in 
support of the plea that several issues were involved 
in such litigation, and the verdict and judgment do 
not clearly show that this particular issue was then 
decided. 


A subcontractor is held in Hunt v. Darling ([R. I.] 
69 L. R. A. 497), to be entitled to pursue simultane- 
ously a proceeding to enforce his mechanic’s lien 
against the property and an action against the con- 
. tractor for the amount due him, in which he at- 
taches funds due the contractor from the property 
-owner. 





10: 
The Humorous Side of the Law. 


At a dinner party the other evening a well-known 
minister sat opposite one of the leading legal lights 
of Washington. During a lull which often occurs on 
such occasions, the minister casually asked the jurist 
what he thought would be the outcome of Mayor Har- 
rison’s arrest in Chicago in connection with the Iro- 
quois Theatre disaster, 

“T can’t express an opinion without a retainer,” 
promptly replied the lawyer. 

“ Ah!” exclaimed the dominie, “I left my pocket- 
book at home.” 

“TI left my opinion at home,” was the quick re- 
sponse. 

“TI don’t believe you have an opinion, anyhow,” said 
the minister, 








“TI don’t believe you have any pocketbook,” was the 
final rejoinder, and then everybody laughed. 

“T am reminded,” said the lawyer, “of a retort 
courteous that rather knocked me out in Court one 
day. I made a remark which rather nettled the 
opposing counsel, and he replied, looking intently at 
my rather conspicuous bald head, ‘That is a very 
bald statement,’ with the accent on the bald. 

“* Well, said I, ‘my barber remarked yesterday 
that some men have hair and some have brains,’ and 
then I looked pityingly at his heavy mane. 

“* Yes, was the quick reply, ‘and some men have 
neither,’ and he looked me right in the eye.”—Wash- 
ington Star. 





20: 


Words. 


(Lines written in a Dictionary belonging to a Type- 
writer. ) 


BY EDWIN HIGGINS. 


} 
A nest of words, 
Of silent birds; 
At thy command 
Perch on thy hand. 
Now all awake, 
Their plumage shake; 
Touch but the wing, 
They talk or sing, 


II. 
Commercial words! 
Swift carrier birds! 
They go and come, 
Abroad, at home, 
On every breeze, 
O’er lands, ’neath seas,— 
The voice of War, 
The strength of Law. 


III. 
Brave, noble words! 
Heroic birds! 
Eagles ascend, 
With storm clouds blend. 
Pure, fragrant words— 
Sweet, gentle birds, 
The dove at rest 
On zephyr’s breast. 


IV. 
Oh, wondrous words! 
Oh, heaven borne words! 
Greater than kings 
Or earthly things. 
Thine realm of thought, 
By ages wrought, 
Guard deeds of men, 
Ever,—Amen, 

Baltimore, Md. 





